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Conference on Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

DAY | - 17 April 2021

OPENING SPEECH (09.30-10.00)

Prof. Dr. Mehmet Akman
Dean, Marmara University Faculty of Law

SESSION 1 (10.00-11.30) SESSION 2 (10.00-11.30)

MODERATOR: Prof. Dr. 0. Gokhan Antalya MODERATOR: Prof. Dr. Burak Ozen

* Constitutional Interpretation + A Fundamental Right that Lacks Essence:
Prof. Dr. O. Gokhan Antalya Ownership Right
Marmara University Faculty of Law Prof. Dr. Burak Ozen

Marmara University Faculty of Law
* Characteristics of Constitution / Private Law

Relationship « Legal Effect of the Constitution to Private Law and
Asst. Prof. Dr. Oya Boyar the Spy Programmes Downloaded to the Cellular Phones
Marmara University Faculty of Law Assoc. Prof. Dr. ipek Saglam

Marmara University Faculty of Law
* The Concept of Possessions within the Context of

Turkish Constitution, Evaluation of Intellectual « Protection the Body Integrity of the Child against
Property Rights within the Scope of Mother and/or Father Who Have Right of Custody
Right to Property Assoc. Prof. Dr. Sera Reyhani Yuksel

Dr. Fatma Karaman Odabas! Dogus University Faculty of Law

Rapporteur, Constitutional Court
« Mandatory Vaccination in respect of

« An Assessment on the Horizontal Impact of Lawfulness Problem
Fundamental Rights and Freedoms on Asst. Prof. Dr. Kazim Ali Sonat
Private Law Relations Marmara University Faculty of Law
Asst. Prof. Dr. Dilara Eltimur
Cyprus Science University Faculty of Law + The Evaluation of the Constitutional Court's Decision
Regarding Article 300 of the Turkish Civil Law with
11.30-11.45 QUESTIONS & ANSWERS Cancellation Decisions Regarding Prescription Period

Concerning Lineage the Term in Other Proceedings
of the Constitutional Court

Res. Asst. Dr. Fatma Zeynep Altiner Yolcu

Marmara University Faculty of Law

Hukuk Fakilltesi

UNIVERSITESI

11.30-11.45 QUESTIONS & ANSWERS
@ MARMARA @ ‘



Conference on Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

DAY I - 17 April 2021

SESSION 3 (12.00-13.30) SESSION 4 (12.00-13.30)

MODERATOR: Prof. Dr. Merih Kemal Omag MODERATOR: Prof. Dr. Ece Goztepe

« Evaluation of the Constitutional Court Decision « The Problem of Internal Harmonization of Constitutional
dated 30.05.2019 Regarding the Liability of a Court's (CC) Decisions and its Effect on Family Law:
Member of the Board of Directors for the Analysis of CC Decisions on Surname and Family Housing
Public Debts of a Company Prof. Dr. Ece Goztepe
Assoc. Prof. Dr. Birgiil Sopaci Oztuna ihsan Dogramaci Bilkent University Faculty of Law

Marmara University Faculty of Law
* The Right to Respect for Family Life as a Personal Value

« Transfer of Shareholding Rights by Heritage in and its Constitutional Foundations
Incorporations and Limited Liability Companies Assoc. Prof. Dr. Murat Topuz
Assoc. Prof. Dr. Ozlem Karaman Coggun Marmara University Faculty of Law

Marmara University Faculty of Law
* The Constitutional Limits on Statutory Intervention in

« The Regulations of the Banking Law Regarding Freedom of Contract in Turkish-German Law: Thoughts
Some Special Acquisition of Shares and the on the Law of the Berlin State Assembly on Rental Fee
Review of These Regulations in Accordance with Upper Limit (Ceiling) (“Mietendeckel”) in 2019
Private Property Right Asst. Prof. Dr. Ahmet Mert Duygun
Asst. Prof. Dr. Hanife Dogrus6z Kosut izmir Bakirgay University Faculty of Law

Marmara University Faculty of Law
* Assessment of the Constitutional Court’s Individual

« Effect of Constitutional Private Property Right Application Decision dated 20.07.2017 and
in Balance of Interest Between Shareholders of no: 2014/1826 from the Point of the Legal Character of
Corporations — Does Constitutional Economic Judicial Demand for Changing the Surname of the Child
Rights Provide Protection in Company Law? Asst. Prof. Dr. Sabah Altay
Asst. Prof. Dr. Argun Karamanlioglu Marmara University Faculty of Law

Kadir Has University Faculty of Law
* On the Decision of the Court of Cassation of 15.10.2020:
13.30-13.45 QUESTIONS & ANSWERS Could the Remarriage of the Mother Constitute a
Reason for the Non-Application of the Constitutional
Court's Decisions Regarding the Child's Surname?
Asst. Prof. Dr. Gokge Kurtulan Giiner
Istanbul Bilgi University Faculty of Law

UNIVERSITES]

@ MARMARA 13.30-13.45 QUESTIONS & ANSWERS @ e
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Conference on Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

DAY | - 17 April 2021

SESSION 6 (14.30-16.00)

SESSION 5 (14.30-16.00)

MODERATOR: Prof. Dr. Murat Aligkan

+ (Thoughts On) Whether the Cooperative is
Qualified as a Merchant
Prof. Dr. Murat Aliskan
Marmara University Faculty of Law

+ Opinions upon Some Provisions at Turkish
Commercial Code and Commercial Legislation
Regarded as in Contradiction with Constitution
Asst. Prof. Dr. Tamer Bozkurt
Selguk University Faculty of Law

* Is it Possible to Have a Legal Way Against the
Decisions related to the Intervention, Due to the
Change of Case and Conditions in
Commercial Cases?

Judge Yusuf Demirci
Ankara Regional Court of Justice

* Constitutionality of Monetary Limits for Appeal
and Cassation Applications in Civil Proceedings
Res. Asst. Ali Yasasin
Res. Asst. Salih Tayfun ince
Fatih Sultan Mehmet Foundation University
Faculty of Law

16.00-16.15 QUESTIONS & ANSWERS

MARMARA

UNIVERSITESI

.

MODERATOR: Notary Roland Krause

The Impact of Fundamental Rights on Legal

Capacity System of Natural persons in Georgia

Prof. Dr. Ekaterine Bagishvili
Georgian Technical University Faculty of
Law and International Relations

Roman and Modern Concept of Civil Proceedings

with Special Reference to Trial within
a Reasonable Time

Assoc. Prof. Dr. Rejhan Kurtovic

Asst. Prof. Dr. Maida Becirovié¢-Ali¢
International University of Novi Pazar

Brexit and International Commercial Contracting
in the EU: Rome | Regulation and the ECJ decisions

Asst. Prof. Dr. Ana Sofia Gomes
Lusiada University Faculty of Law

The Right to be Forgotten and the Impact of

Fundamental Rights
Dr. Marian Alexander Arning

Turkish German University Faculty of Law

16.00-16.15 QUESTIONS & ANSWERS

(]

Hukuk Fakilltesi



Conference on Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

DAY | - 17 April 2021

SESSION 7 (16.30-17.45) SESSION 8 (16.30-17.45)

MODERATOR: Prof. Dr. Arslan Kaya MODERATOR: Prof. Dr. Faruk Acar
¢ Evaluation of the Concept of “Institutions with * A Review of the Obligation to Contribute in
Public Nature” from the Point of Title of Plaintiff Matrimonial Union Expenses in Respect to Divorce Law
in Unfair Competition Law Prof. Dr. Faruk Acar
Dr. Tamer Pekdinger Marmara University Faculty of Law
Chairman of the Intellectual and Industrial
Property Rights Commission of the Istanbul Bar « The Doctrine of the Horizontal Effect of Fundamental
Rights: A Brief Evaluation from the Perspective of
¢ Liquidation of Counterfeit Goods Seized at the Private Law in the Light of Leading Decisions of the
Customs - The Issues within the Framework of Swiss Federal Supreme Court
Constitutional Principles Asst. Prof. Dr. Murat Sarikaya
Asst. Prof. Dr. Eda Giray Turkish German University Faculty of Law

Marmara University Vocational School of Justice
* Protection of Gender Identity in Civil Law

« Expropriation of Intellectual Property: Compulsory in Light of the Constitution
Patent License because of Public Health Asst. Prof. Dr. Ozgiin Celebi
Asst. Prof. Dr. Sirri Duger Kog University Faculty of Law

Yalova University Faculty of Law
« The Concept of Digital Estate within the Scope of

« The Effect of Termination Provisions in the Agency Articles 20, 22 and 35 of the 1982 Constitution
Agreement on the Agency's Indemnity Request Res. Asst. Dr. Aybike Tung
Res. Asst. Dr. Abdissamet Yilmaz Ankara Haci Bayram Veli University Faculty of Law

Marmara University Vocational School of Justice
17.45-18.00 QUESTIONS & ANSWERS
17.45-18.00 QUESTIONS & ANSWERS

©® s B | v



Conference on Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

DAY Il - 18 April 2021

SESSION 9 (11.00-12.15) SESSION 10 (11.00-12.15)

MODERATOR: Prof. Dr. Mehmet Helvaci MODERATOR: Prof. Dr. 0. Gokhan Antalya
« Intellectual Property Protection for Creations or « Confiscation without Expropriation against
Inventions Generated by Artificial Intelligence: Constitutional Property Right
A ts and Proposals from the Assoc. Prof. Dr. Mehmet Akgaal
Viewpoint of Property Right Sel¢uk University Faculty of Law
Asst. Prof. Dr. Kadir Bas
Marmara University Faculty of Law « Action to Challenge the Presumption of Paternity
within the context of Individual Application
+ An Assessment of the Article 47 of Law on Asst. Prof. Dr. Gediz Kocabas
Intellectual and Artistic Works -Expropriation- Marmara University Faculty of Law
within the Scope of the
Constitutional Court Decision « The Evaluation of the "Reasonable Time" Principle as
Asst. Prof. Dr. Ayse Nilay Senol Accepted by the Decision of the Constitutional Court
Gedik University Vocational School of Justice Regarding State's Liability for the Land Registry
Asst. Prof. Dr. Clineyt Pekmez
« Essential Facilities Doctrine in Competition Law: Istanbul University Faculty of Law
An Investigation on the Right to Property and
the Freedom of Contract « Changing the Surname of the Child Whose Parents were
Res. Asst. Merve Sarikaya Married in the Event of the Death of the Father in the
Marmara University Faculty of Law light of the Constitutional Court’s Individual Application
Decision dated 21/07/2020 and numbered 2017/38724
« The Effect of Individual Application Decisions on Lect. Dr. Simge Aksu Kayacan
the Interpretation of Special Law Contracts: Yasar University Vocational School of Justice
Uggen Nakliyat And Mehmet Apaydin Applications
within the Scope of the Right of Property 12.15-12.30 QUESTIONS & ANSWERS

Res. Asst. Ahmet Tiirkmen
Fatih Sultan Mehmet Foundation University
Faculty of Law

12.15-12.30 QUESTIONS & ANSWERS

@ MARMARA @ ‘
ONIVERSITES)

Hukuk Fakilltesi




Conference on Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

DAY Il - 18 April 2021

SESSION 11 (12.45-14.00) SESSION 12 (12.45-14.00)

MODERATOR: Assoc. Prof. Dr. Murat Yusuf Akin MODERATOR: Prof. Dr. O. Gokhan Antalya
« Place of Economic Public Order in the Turkish * Legal Restrictions on Immovable Property

Commercial Code: An Assessment within the Based on Public Law In The Light of the

Framework of Limiting the Dividend Distribution Constitutional Court and ECHR Decisions

of Capital Companies Assoc. Prof. Dr. Melek Bilgin Yiice

Assoc. Prof. Dr. Mutlu Kagitgioglu Ozyegin University Faculty of Law

Tekirdag Namik Kemal University Faculty of Law
¢ Right to Work within the Framework of Constitutional

« Evaluation of the Decision of the Turkish Provisions and the Coherence of Working Life and
Constitutional Court of 13.12.2017 Family Life
(nr. 2016/14 - 2017/170) on the Partners’ Liability Assoc. Prof. Dr. A. Eda Manav Ozdemir
for the Public Levies Imposed on the
Private Limited-Liability Company « The Evaluation of the Conflict of Interests of the
Asst. Prof. Dr. Tugce Nimet Yasar Deceased and the Heir within the Scope of the
Ankara Yildirim Beyazit University Faculty of Law Constitutional Guarantee of the Right to Inheritance

Res. Asst. Dr. Derya Yakupoglu

« Constitutionality of Mediation as a Cause of Action ihsan Dogramaci Bilkent University Faculty of Law
in Commercial Law Asst. Prof. Dr. Mustafa Mert Alpbaz
Res. Asst. Dr. Sinan Sarikaya Nigde Omer Halisdemir University
Marmara University Faculty of Law Faculty of Economics and Administrative Sciences

« The Offence of Trademark Infringement Through « Marital Status Based Discrimination: The Example of
Confusion in Connection with the Principle of Regulation on Reproductive Treatment Practices and
Certainty and Prohibition of Comparison Reproductive Treatment Centers
Res. Asst. Siileyman Emre Ozdemir Asst. Prof. Dr. Aysen Cilenti Konuralp
Recep Tayyip Erdogan University Faculty of Law Istanbul Aydin University Faculty of Law
14.00-14.15 QUESTIONS & ANSWERS 14.00-14.15 QUESTIONS & ANSWERS

©® s B | v



Conference on Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

DAY Il - 18 April 2021

SESSION 13 (14.45-16.00) SESSION 14 (14.45-16.00)

MODERATOR: Prof. Dr. Emine Yazicioglu MODERATOR: Prof. Dr. Giinseli Oztekin Gelgel
« Prospectus Liability & Public Offering of « Joint Custody After Divorce

Securities Insurance (POSI) Prof. Dr. Zeynep Derya Tarman

Asst. Prof. Dr. irem Aral Eldeleklioglu Kog University Faculty of Law

Marmara University Faculty of Law
« Examination of the Clear Violation of Public Policy with

« Evaluation of the Obligation to Dematerialize Regard to the Law Applicable to Divorce Actions with a
Bearer Shares in Non-Public Joint Stock Companies Foreign Element and Recognition Actions
Within the Framework of Assoc. Prof. Dr. Hatice Selin Piirselim Arning
Fundamental Rights and Principles Marmara University Faculty of Law
Asst. Prof. Dr. Gl Buyiikkilig
Marmara University Faculty of Law « Turkish International Private Law Practices in the
Framework of the European Court of Human Rights’
« Borsa Istanbul A.S. as a Regulatory and Case Laws on the Concept of Public Order
Supervisory Model in the Capital Market Asst. Prof. Dr. Defne Deniz Kirli Aydemir
Asst. Prof. Dr. Abbas Kilig Sakarya University Faculty of Law
Asst. Prof. Dr. Serdar Hizir
Atilim University Faculty of Law « Public Policy Exception under Turkish Private
International Law & Turkish Constitution:
« Evaluations Regarding the Kite Check Within the Case of Enforcement of Foreign Interim Measures
Scope of the Constitutional Court’s Decision in International Investment Arbitration
numbered 2017/131 Asst. Prof. Dr. Ozge Varis
Asst. Prof. Dr. Yagmur Temiz Gul Kirklareli University Faculty of Law
Res. Asst. Aybike Karahan Gokdere
inéni University Faculty of Law 16.00-16.15 QUESTIONS & ANSWERS

16.00-16.15 QUESTIONS & ANSWERS

Hukuk Fakilltesi

@ MARMARA @ ‘
ONIVERSITES)



Conference on Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

DAY III - 19 April 2021

SESSION 15 (11.00-12.15) SESSION 16 (11.00-12.15)

MODERATOR: Prof. Dr. Nursen Caniklioglu MODERATOR: Prof. Dr. Sibel Ozel

* The Right to Severance Pay of the Employee « Expulsion of Aliens in the Context of
Who Will Fulfill His Paid Military Duty the Right to Respect for Family Life
Asst. Prof. Dr. Mehmet Halis Karaman Asst. Prof. Dr. Mine Tan Dehmen
Marmara University Faculty of Economics istanbul University Faculty of Law

+ Recalling of Inappropriate and Over Payments by « Application of Procedural Safeguards in Article 1 of the
Social Security Institution in the Light of Protocol No. 7 to the European Convention on
Decisions of Constitutional Court Human Rights (ECHR) Relating to Expulsion of Aliens
Asst. Prof. Dr. Orhan Ersun Civan Asst. Prof. Dr. Cahit Agaoglu
TOBB University of Economics and Technology Beykent University Faculty of Law

Faculty of Law
« Legal Aid and Situation of Foreigners

« Assessments Regarding the Right to Administration in Terms of Effective Use of Right to a Fair Trial
in Mazbut And Miilhak Foundations Asst. Prof. Dr. Didem Kayali
after the Constitutional Court Decision TOBB University of Economics and Technology
Asst. Prof. Dr. M. Ozgiir Avci Faculty of Law

Marmara University Faculty of Law
« Intercountry Adoption under the Right to

« Are Judges the Master of Labor Law? Respect for Family Life
An Evaluation of the Principle of Proportionality Asst. Prof. Dr. Ekin Omeroglu
on Termination for Just Cause Kadir Has University Faculty of Law
Res. Asst. Dr. Gokhan Tire
Ankara Haci Bayram Veli University 12.15-12.30 QUESTIONS & ANSWERS

Faculty of Law

12.15-12.30 QUESTIONS & ANSWERS
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DAY IIl - 19 April 2021

SESSION 18 (12.45-14.15)

SESSION 17 (12.45-14.15)

MODERATOR: Prof. Dr. Erciiment Ozkaraca

* According to the Current Decisions of the
Constitutional Court Monitoring of the Worker's
E-Mail by the Employer
Assoc. Prof. Dr. Arzu Arslan Ertiirk
Marmara University Faculty of Law

* The Evaluation of Provisions Regarding the
Obligation of Employers as to Open Nursery in
Turkish Labour Law in terms of Right to Work
Asst. Prof. Dr. Dilek Dulay Yangin
Manisa Celal Bayar University
Faculty of Economics and Administrative Sciences

* Evaluation of Women’s Quotas in the Scope of
Positive Action in Employment Law
Asst. Prof. Dr. Canan Unal Adinir
Marmara University Faculty of Law

« Discrimination Compensation in the Recruitment
Process in the Pendulum of Principle of Equality
and Freedom of Contract
Res. Asst. Yigitcan Cankaya
Atilim University Faculty of Law

14.15-14.30 QUESTIONS & ANSWERS

MARMARA

UNIVERSITESI

MODERATOR: Prof. Dr. Bilgin Tiryakioglu

Effects of Severe Human Rights Violations and Torture

to the Foreign Sovereign Immunity
Assoc. Prof. Dr. Ceyda Sural Efeginar
Kadir Has University Faculty of Law

Relation Between the Concept of
Nationality and Human Rights

Asst. Prof. Dr. Hande Unsal

izmir Bakir¢ay University Faculty of Law

An Assessment on the Constitutional Framework
for the Restriction of Rights of Foreigners

Asst. Prof. Dr. Neva Oviing Oztiirk
Ankara University Faculty of Law

Evaluation of the Right to Respect for Family Life
as regards Entry Ban, Residence and Deportation

of Foreigners
Asst. Prof. Dr. Belkis Vural Celenk

Ankara Yildirim Beyazit University Faculty of Law

Issues Encountered during the Application of
Private International Law Agreements in Turkish Law
in Accordance with Article 90 of the Constitution

Atty. Gizem Yilmaz
Istanbul Bar

14.15-14.30 QUESTIONS & ANSWERS

(]

Hukuk Fakilltesi



Conference on Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

DAY IIl - 19 April 2021

SESSION 19 (14.45- )

MODERATOR: Prof. Dr. Talat Canbolat

« Evaluation of Constitutional and Legislative
Regulations within the Scope of the Principle of
Balance in the Labor Struggle
Asst. Prof. Dr. Esra Baskan
Maltepe University Faculty of Law

* Rest Break in the Turkish Labour Law
Asst. Prof. Dr. Emre Ertan
Marmara University Faculty of Economics

* The Limits of Right to Strike in Turkish Law
Asst. Prof. Dr. Canan Erdogan
Ankara Yildirim Beyazit University
Faculty of Law

* Evaluation of the Cash Wage Payment Regulation
within the Framework of the Constitution's
Social State and Equality Principles
Res. Asst. Dr. Eda Karagop
Dokuz Eyliil University
Faculty of Economics and Administrative Sciences

16.00-16.15 QUESTIONS & ANSWERS

CLOSING SPEECHES (16.15-17.00)

©® s @) | v



Conference on Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

SCIENTIFIC COMMITTEE

(Listed in title and alphabetical order)

Prof. Dr. Ziya Akinci (Galatasaray University Faculty of Law) Prof. Dr. Merih Kemal Omag (istanbul Kiiltir University Faculty of Law)

Prof. Dr. Murat Aliskan (Marmara University Faculty of Law) Prof. Dr. Sibel Ozel (Marmara University Faculty of Law)

Prof. Dr. Sitki Anlam Altay (Galatasaray University Faculty of Law) Prof. Dr. Giinseli Oztekin Gelgel (istanbul University Faculty of Law)

Prof. Dr. Osman Gokhan Antalya (Marmara University Faculty of Law) Prof. Dr. Fuad Purievi¢ (Univerzitet u Sarajevu)

Prof. Dr. Mehmet Bahtiyar (Yeditepe University Faculty of Law) Prof. Dr. iur. Hannes Rosler, LL.M. (Harvard) (Siegen Universitat)

Prof. Dr. Wolfram Buchwitz (Universitat Wiirzburg) Prof. Dr. Ayfer Uyanik (MEF University Faculty of Law)

Prof. Dr. Osman Can (Marmara University Faculty of Law) Prof. Dr. Giizin Ugisik (Yeni Yizyil University Faculty of Law)

Prof. Dr. Nursen Caniklioglu (Marmara University Faculty of Law) Prof. Dr. Fehim Ugisik (Yeni Yiizyil University Faculty of Law)

Prof. Dr. Yusuf Caliskan (ibn Haldun University Faculty of Law) Prof. Dr. Emine Yazicioglu (istanbul University Faculty of Law)

Prof. Dr. Esra Gill Dardagan Kibar (Atilim University Faculty of Law) Assoc. Prof. Dr. Murat Yusuf Akin (Marmara University Faculty of Law)

Prof. Dr. Vahit Dogan (istanbul Aydin University Faculty of Law) Assoc. Prof. Dr. Arzu Arslan Ertiirk (Marmara University Faculty of Law)

Prof. Dr. Mustafa Erkan (Marmara University Faculty of Law) Assoc. Prof. Dr. Musa Aygiil (Ankara Yildirim Beyazit University Faculty of Law)
Prof. Dr. Rifat Erten (Ankara University Faculty of Law) Assoc. Prof. Dr. Ekaterine Baghishvili (Georgian Technical University Faculty of Law and International Relations)
Prof. Dr. Faruk Kerem Giray (istanbul University Faculty of Law) Assoc. Prof. Dr. Ozlem Karaman Cosgun (Marmara University Faculty of Law)
Prof. Dr. Giilin Gingér (Ankara University Faculty of Law) Assoc. Prof. Dr. Rejhan Kurtovi¢ (Universitet PIM, Serbia)

Prof. Dr. Serap Helvaci (Marmara University Faculty of Law) Assoc. Prof. Dr. Hatice Selin Pirselim Arning (Marmara University Faculty of Law)
Prof. Dr. Mehmet Helvaci (istanbul University Faculty of Law) Assoc. Prof. Dr. Ipek Saglam (Marmara University Faculty of Law)

Prof. Dr. Yao-Ming Hsu (National Chengchi University, College of Law) Assoc. Prof. Dr. Abdullah Sezer (Marmara University Faculty of Law)

Prof. Dr. Sibel inceoglu (Marmara University Faculty of Law) Assoc. Prof. Dr. Birgiil Sopaci Oztuna (Marmara University Faculty of Law)

Prof. Dr. Arslan Kaya (istanbul University Faculty of Law) Asst. Prof. Dr. Hanife Dogruséz Kosut (Marmara University Faculty of Law)

Prof. Dr. Abuzer Kendigelen (istanbul University Faculty of Law) Asst. Prof. Dr. Ana Sofia Gomes (Lusiada University Faculty of Law)

Prof. Dr. Hatice Kocasakal (Galatasaray University Faculty of Law) Asst. Prof. Dr. Mohammad Maghaminia (samashane University Faculy of Economics and Administrative Seences)
Prof. Dr. Dres. h.c. Philip Kunig (Tark-Alman University Faculty of Law) Asst. Prof. Dr. Kamyar Shaibatzadeh (Private Law University, Iran)

Prof. Dr. Csongor Istvén Nagy (University of Szeged) Dr. Mavluda Sattorova (University of Liverpool, Law School)

Prof. Dr. Hien Thi Thu Nguyen (Vietnam UEH School of Law) Lect. Long H. Le (Vietnam UEH School of Law)

Notary Roland Krause (Visiting Professor Universidad M4laga)
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Conference on Contemporary Issues in Private Law and the Impact of the Constitution on Private Law
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Prof. Dr. Sibel Ozel
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Assoc. Prof. Dr. Arzu Arslan Ertiirk

Assoc. Prof. Dr. Ozlem Karaman Cosgun (Co-Chair of the Organizing Committee)
Assoc. Prof. Dr. Hatice Selin Pirselim Arning (Co-Chair of the Organizing Committee)
Assoc. Prof. Dr. ipek Saglam

Assoc. Prof. Dr. Abdullah Sezer

Assoc. Prof. Dr. Birgiil Sopaci Oztuna

Asst. Prof. Dr. Mehmet Ozgiir Avci

Asst. Prof. Dr. Hanife Dogrus6z Kosut (Co-Chair of the Organizing Committee)
Asst. Prof. Dr. Zafer iger (Vice Dean)

Asst. Prof. Dr. Hiseyin Akif Karaca

Dr. iur. Marian Alexander Arning, LL.M.

Dr. Sinan Sarikaya

Res. Asst. Merve Sarikaya

Res. Asst. Can Yoney

Res. Asst. Aysenur Oztiirk
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Hukuk Fakiiltesi

OZEL HUKUKUN GUNCEL SORUNLARI VE
ANAYASANIN OZEL HUKUKA ETKILERI
KONFERANSI

17-18-19 Nisan 2021

Program Kitapcigi




Ozel Hukukun Giincel Sorunlari ve Anayasanin Ozel Hukuka Etkileri Konferansi

I. GUN - 17 Nisan 2021

ACILIS KONUSMASI (09.30-10.00)

Prof. Dr. Mehmet Akman
Marmara Universitesi Hukuk Fakiiltesi Dekani

OTURUM BASKANI: Prof. Dr. O. Gokhan Antalya OTURUM BASKANI: Prof. Dr. Burak Ozen
« Anayasal Yorum « Ozii Olmayan Bir Temel Hak: Miilkiyet
Prof. Dr. O. G6khan Antalya Prof. Dr. Burak Ozen
Marmara Universitesi Hukuk Fakiiltesi Marmara Universitesi Hukuk Fakiiltesi
« Anayasa / Ozel Hukuk iliskilerinin Ozelligi « Anayasa’nin Ozel Hukuka Etkisi ve
Dr. Ogr. Uy. Oya Boyar Cocuklarin Telefonlarina Yiiklenen Takip Programlari
Marmara Universitesi Hukuk Fakiiltesi Dog. Dr. ipek Saglam

Marmara Universitesi Hukuk Fakiiltesi
* Anayasal Baglamda Miilk Kavrami,

Fikri Milkiyet Haklarinin Miilkiyet Hakk: ¢ Cocugun Viicut Biitiinlugiiniin Velayet Hakk:
Kapsaminda Degerlendirilmesi Sahibi Anne ve/veya Babaya Karsi Korunmasi
Dr. Fatma Karaman Odabasi Dog. Dr. Sera Reyhani Yiksel
Anayasa Mahkemesi Raportéri Dogus Universitesi Hukuk Fakiiltesi

« Temel Hak ve Ozgiirliiklerin Ozel Hukuk iliskilerine « Hukuka Uygunluk Yéniinden Zorunlu Asi Uygulamasi
Yatay Etkisi Uzerine Bir Degerlendirme Dr. Ogr. Uy. Kazim Ali Sonat
Dr. Ogr. Uy. Dilara Eltimur Marmara Universitesi Hukuk Fakiiltesi

Kibris ilim Universitesi Hukuk Fakiiltesi
+ Anayasa Mahkemesi'nin Tiirk Medeni Kanunu'nun

11.30-11.45 SORU CEVAP 300. Maddesi Hakkindaki Kararinin

Anayasa Mahkemesi'nin Soybagina iliskin

Diger Davalardaki Siirelere Dair iptal Kararlari ile

Birlikte Degerlendirilmesi

Ar. Gor. Dr. Fatma Zeynep Altiner Yolcu

Marmara Universitesi Hukuk Fakiiltesi

11.30-11.45 SORU CEVAP
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Ozel Hukukun Giincel Sorunlari ve Anayasanin Ozel Hukuka Etkileri Konferansi

I. GUN - 17 Nisan 2021

3. OTURUM (12.00-13.30) 4. OTURUM (12.00-13.30)

OTURUM BASKANI: Prof. Dr. Merih Kemal Omag OTURUM BASKANI: Prof. Dr. Ece Goztepe

« Yonetim Kurulu Uyesinin Sirketin Kamu « Anayasa Mahkemesi (AYM) Kararlarinin i¢ Uyumu
Borglarindan Sorumlulugu Bakimindan ve Aile Hukukuna Etkisi Sorunu: Soyadi ve Aile
30.05.2019 Tarihli Anayasa Mahkemesi Konutuna iliskin AYM Kararlarinin Analizi
Kararinin Degerlendirilmesi Prof. Dr. Ece Goztepe
Dog. Dr. Birgiil Sopaci Oztuna ihsan Dogramaci Bilkent Universitesi Hukuk Fakiiltesi

Marmara Universitesi Hukuk Fakiiltesi
* Bir Kisilik Degeri Olarak Aile Yasamina Saygi Hakki

* Anonim ve Limited Sirketlerde Payin ve Anayasal Temelleri
Miras Yolu ile intikali ve Miilkiyet Hakk: Dog. Dr. Murat Topuz
Kapsaminda Degerlendirilmesi Marmara Universitesi Hukuk Fakiiltesi
Dog. Dr. Ozlem Karaman Cosgun
Marmara Universitesi Hukuk Fakiiltesi * Tiirk-Alman Hukukunda Sézlesme Ozgiirliigiine
Yasa ile Yapilan Miidahalenin Anayasal Sinirlari
« Bankacilik Kanununun Bazi Ozel Pay Berlin Eyalet Meclisinin 2019 Tarihli
Edinimlerine iliskin Diizenlemeleri ve Bu “Mietendeckel (Kira Tavani)” Yasasinin Dusiindirdiikleri
Diizenlemelerin Ozel Miilkiyet Hakk: Dr. Ogr. Uy. Ahmet Mert Duygun
Bakimindan Degerlendirilmesi izmir Bakirgay Universitesi Hukuk Fakiiltesi
Dr. Ogr. Uy. Hanife Dogrusoz Kosut
Marmara Universitesi Hukuk Fakiiltesi * Anayasa Mahkemesinin 20.07.2017 Tarih ve
2014/1826 Nolu Bireysel Bagvuru Kararinin Cocugun
« Anonim Ortaklikta Pay Sahipleri Arasi Menfaat Soyadinin Degistirilmesi Talebinin Hukuki
Dengesi Bakimindan Anayasal Miilkiyet Hakkinin Niteligi Bakimindan Degerlendirilmesi
Etkisi — Anayasal Ekonomik Haklar Ortakliklar Dr. Ogr. Uy. Sabah Altay
Hukuku’nda Bireysel Koruma Saglar mi? Marmara Universitesi Hukuk Fakiiltesi
Dr. Ogr. Uy. Argun Karamanlioglu
Kadir Has Universitesi Hukuk Fakiiltesi * Yargitay’in 15.10.2020 Tarihli Karari Uzerine:
Annenin Yeniden Evlenmesi Anayasa Mahkemesi’nin
13.30-13.45 SORU-CEVAP Cocugun Soyadina iligkin Kararlarinin Uygulanmamasi

igin Bir Neden Olabilir Mi?
Dr. Ogr. Uy. Gokge Kurtulan Giiner
istanbul Bilgi Universitesi Hukuk Fakiiltesi

@ MARMARA 13.30-13.45 SORU-CEVAP @ e



Ozel Hukukun Giincel Sorunlari ve Anayasanin Ozel Hukuka Etkileri Konferansi

I. GUN - 17 Nisan 2021

5. OTURUM (14.30-16.00) 6. OTURUM (14.30-16.00)

OTURUM BASKANI: Prof. Dr. Murat Aligkan OTURUM BASKANI: Noter Roland Krause
* Kooperatif Ortakhgin Tacir Sayilip Sayilmayacag: * The Impact of Fundamental Rights on Legal
Prof. Dr. Murat Aligkan Capacity System of Natural persons in Georgia
Marmara Universitesi Hukuk Fakiiltesi Prof. Dr. Ekaterine Bagishvili
Georgian Technical University Faculty of
« Tirk Ticaret Kanunu ve Ticari Mevzuatta Law and International Relations
Anayasa’ya Aykiri Oldugu Disiiniilen
Bazi Hiikiimler Uzerine Diisiinceler * Roman and Modern Concept of Civil Proceedings
Dr. Ogr. Uy. Tamer Bozkurt with Special Reference to Trial within
Selguk Universitesi Hukuk Fakiiltesi a Reasonable Time
Assoc. Prof. Dr. Rejhan Kurtovic
« Ticari Nitelikteki Davalarda Durum ve Kosullarin Assist. Prof. Dr. Maida Becirovi¢-Ali¢
Degismesi Nedeniyle ihtiyati Tedbire iliskin International University of Novi Pazar
Kararlara Karsi Kanun Yolu miimkiin mii?
Hakim Yusuf Demirci « Brexit and International Commercial Contracting
Ankara Bélge Adliye Mahkemesi Uyesi in the EU: Rome | Regulation and the ECJ decisions
Assist. Prof. Dr. Ana Sofia Gomes
« Hukuk Davalari Bakimindan istinaf ve Lusiada University Faculty of Law
Temyiz Bagvurusunda Parasal Sinirlarin
Anayasa’ya Uygunlugu + The Right to be Forgotten and the Impact of
Ar. Gor. Ali Yasasin Fundamental Rights
Ar. Gor. Salih Tayfun ince Dr. Marian Alexander Arning
Fatih Sultan Mehmet Vakif Universitesi Tiirk Alman Universitesi Hukuk Fakiiltesi

Hukuk Fakiiltesi
16.00-16.15 SORU CEVAP
16.00-16.15 SORU CEVAP

Hukuk Fakilltesi
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Ozel Hukukun Giincel Sorunlari ve Anayasanin Ozel Hukuka Etkileri Konferansi

I. GUN - 17 Nisan 2021

7. OTURUM (16.30-17.45) 8. OTURUM (16.30-17.45)

OTURUM BASKANI: Prof. Dr. Arslan Kaya OTURUM BASKANI: Prof. Dr. Faruk Acar
« Haksiz Rekabet Hukukunda “Kamusal Nitelikteki * Eslerin Evlilik Birligi Giderlerine Katlma

Kurumlar” Kavraminin Davaci Sifati Yoniinden Yiukiimlaluginin Bosanma Hukuku

Degerlendirilmesi Bakimindan Degerlendirilmesi

Dr. Tamer Pekdinger Prof. Dr. Faruk Acar

istanbul Barosu Fikri ve Sinai Haklar Marmara Universitesi Hukuk Fakiiltesi

Komisyonu Baskani
+ Temel Haklarin Yatay Etkisi Doktrini ve

* Gumruklerde El Konulan Taklit Markalarin isvigre Federal Mahkemesi'nin Oncii Kararlar
Tasfiyesi-Anayasal ilkeler Cergevesinde Sorunlar Cergevesinde Konuya Ozel Hukuk Perspektifinden
Dr. Ogr. Uy. Eda Giray Kisa Bir Bakis
Marmara Universitesi Adalet Meslek Yiiksekokulu Dr. Ogr. Uy. Murat Sarikaya

Tiirk-Alman Universitesi Hukuk Fakiiltesi
« Fikri Miilkiyet istimvali: Kamu Saghg Nedeniyle

Zorunlu Patent Lisansi * Anayasa Isiginda Medeni Hukukta Cinsiyet
Dr. Ogr. Uy. Sirri Diiger Kimliginin Korunmasi
Yalova Universitesi Hukuk Fakiiltesi Dr. Ogr. Uy. Ozgiin Celebi

Kog Universitesi Hukuk Fakiiltesi
« Acentelik S6zlesmelerindeki Hakli Sebeple

Fesih Diizenlemelerinin, Acentenin « 1982 Anayasasi 20., 22. ve 35. Maddeleri
Denklestirme Talebine Etkisi Kapsaminda Dijital Tereke Kavrami

Ar. Gor. Dr. Abdiissamet Yilmaz Ar. Gor. Dr. Aybike Tung

Marmara Universitesi Adalet Meslek Yiiksekokulu Ankara Haci Bayram Veli Universitesi Hukuk Fakiiltesi
17.45-18.00 SORU CEVAP 17.45-18.00 SORU CEVAP



Ozel Hukukun Giincel Sorunlari ve Anayasanin Ozel Hukuka Etkileri Konferansi

Il. GUN - 18 Nisan 2021

9. OTURUM (11.00-12.15) 10. OTURUM (11.00-12.15)

OTURUM BASKANI: Prof. Dr. Mehmet Helvaci OTURUM BASKANI: Prof. Dr. O. Gokhan Antalya
+ Yapay Zeka Tarafindan Gelistirilen Yaratilarin ve * Anayasal Miilkiyet Hakki Kargisinda
Buluslarin Fikri Miilkiyet Hukuku Kapsaminda Kamulagtirmasiz El Atma
Korunmasi: Miilkiyet Hakki Ekseninde Dog. Dr. Mehmet Akgaal
Degerlendirmeler ve Oneriler Selguk Universitesi Hukuk Fakiiltesi
Dr. Ogr. Uy. Kadir Bas
Marmara Universitesi Hukuk Fakiiltesi « Bireysel Bagvuru Kapsaminda Soybaginin Reddi
Davasinin Degerlendirilmesi
+ Anayasa Mahkemesi Karari Cergevesinde Dr. Ogr. Uy. Gediz Kocabas
FSEK Madde 47 -“Kamuya Mal Etme”- Marmara Universitesi Hukuk Fakiiltesi
Diizenlemesinin Degerlendirilmesi
Dr. Ogr. Uy. Ayse Nilay Senol « Anayasa Mahkemesi'nin Tapu Sicilinin Tutulmasindan
Gedik Universitesi Adalet Meslek Yiiksekokulu Devletin Sorumluluguna iligskin Kararlarinda
Kabul Ettigi "Makul Siire" Esasinin Degerlendirilmesi
* Rekabet Hukukunda Zorunlu Unsur Doktrini: Dr. Ogr. Uy. Ciineyt Pekmez
Miilkiyet Hakki ve S6zlesme Yapma Hiirriyeti istanbul Universitesi Hukuk Fakiiltesi
Cergevesinde Bir inceleme
Ar. Gor. Merve Sarikaya « Anayasa Mahkemesi’nin 21/07/2020 Tarih ve
Marmara Universitesi Hukuk Fakiiltesi 2017/38724 Numaral Bireysel Bagvuru
Karari Isiginda Ana ve Babasi Evli Olan Cocugun
« Bireysel Basvuru Kararlarinin Ozel Hukuk Babasinin Oliimii Halinde Soyadinin Degistirilmesi
Sozlesmelerinin Yorumuna Etkisi: Dr. Or. Gor. Simge Aksu Kayacan
Miilkiyet Hakki Kapsaminda Uggen Nakliyat Yasar Universitesi Adalet Meslek Yiiksekokulu
Basvurusu ve Mehmet Apaydin Basvurusu
Ar. Gor. Ahmet Tirkmen 12.15-12.30 SORU-CEVAP

Fatih Sultan Mehmet Vakif Universitesi
Hukuk Fakiiltesi

12.15-12.30 SORU-CEVAP
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Ozel Hukukun Giincel Sorunlari ve Anayasanin Ozel Hukuka Etkileri Konferansi

Il. GUN - 18 Nisan 2021

11. OTURUM (12.45-14.00) 12. OTURUM (12.45-14.00)

OTURUM BASKANI: Dog. Dr. Murat Yusuf Akin OTURUM BASKANI: Prof. Dr. O. Gokhan Antalya
+ Ekonomik Kamu Diizeninin Tiirk Ticaret « AYM ve AiHM Kararlari Isiginda

Kanunu’ndaki Yeri: Sermaye Sirketlerinin Kamu Hukuku Kaynakl Taginmaz Miilkiyetinin

Kar Dagitiminin Sinirlandirilmasi Kanundan Dogan Kisitlamalar

Cercevesinde Bir Degerlendirme Dog. Dr. Melek Bilgin Yiice

Dog. Dr. Mutlu Kagitgioglu Ozyegin Universitesi Hukuk Fakiiltesi

Tekirdag Namik Kemal Universitesi Hukuk Fakiiltesi
¢ Anayasal Diizenlemeler Cergevesinde Calisma Hakki

« Limited Sirket Amme Borglarindan Ortaklarin ve is ve Aile Hayatinin Uyumu
Sorumluluguna iliskin Anayasa Mahkemesi Dog. Dr. A. Eda Manav Ozdemir
Kararinin (13.12.2017, E. 2016/14, K. 2017/170)
Degerlendirilmesi « Miras Birakan ve Mirasginin Catisan Menfaatlerinin
Dr. Ogr. Uy. Tugce Nimet Yasar Miras Hakkinin Anayasal Teminati Kapsaminda
Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi Degerlendirilmesi
Ar. Gor. Dr. Derya Yakupoglu
¢ Ticaret Hukukunda Dava $arti Arabuluculugun ihsan Dogramaci Bilkent Universitesi Hukuk Fakiiltesi
Anayasa’ya Uygunlugu Dr. Ogr. Uy. Mustafa Mert Alpbaz
Ar. Gor. Dr. Sinan Sarikaya Nigde Omer Halisdemir Universitesi
Marmara Universitesi Hukuk Fakiiltesi iktisadi Idari Bilimler Fakiiltesi
« Belirlilik ilkesi ve Kiyas Yasagi Baglaminda * Medeni Hale Dayali Bir Ayrimcilik Ornegi:
iltibas Suretiyle Marka Hakkina Tecaviiz Sugu Uremeye Yardimci Tedavi Uygulamalari ve
Ar. Gor. Siileyman Emre Ozdemir Uremeye Yardimci Tedavi Merkezleri
Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi Hakkinda Yonetmelik
Dr. Ogr. Uy. Aysen Cilenti Konuralp
14.00-14.15 SORU CEVAP istanbul Aydin Universitesi Hukuk Fakiiltesi

14.00-14.15 SORU CEVAP
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Ozel Hukukun Giincel Sorunlari ve Anayasanin Ozel Hukuka Etkileri Konferansi

Il. GUN - 18 Nisan 2021

13. OTURUM (14.45-16.00) 14. OTURUM (14.45-16.00)

OTURUM BASKANI: Prof. Dr. Emine Yazicioglu OTURUM BASKANI: Prof. Dr. Giinseli Oztekin Gelgel
« Halka Arz Sigortasi + Bogsanma Sonrasi Ortak Velayet
Dr. Ogr. Uy. irem Aral Eldeleklioglu Prof. Dr. Zeynep Derya Tarman
Marmara Universitesi Hukuk Fakiiltesi Kog Universitesi Hukuk Fakiiltesi
* Halka A¢ik Olmayan Anonim Sirketlerde « Yabancilik Unsuru iceren Bosanma Davalarinda
Hamiline Yazili Pay Senetlerinin Kaydilestirilmesi Uygulanacak Hukuk ve Tanima Davasi Agisindan
Zorunlulugunun Anayasal Temel Haklar ve Kamu Diizenine Acik Aykirihigin incelenmesi
ilkeler Cergevesinde Degerlendirilmesi Dog. Dr. Hatice Selin Pirselim Arning
Dr. Ogr. Uy. Giil Biyiikkilig Marmara Universitesi Hukuk Fakiiltesi

Marmara Universitesi Hukuk Fakiiltesi
« Avrupa insan Haklari Mahkemesi’nin Kamu Diizeni

« Sermaye Piyasasinda Diizenleyici ve Denetleyici Kavramina iligkin ictihatlari Cergevesinde
Bir Model Olarak Borsa istanbul A.$. Tiirk Milletlerarasi Ozel Hukuk Uygulamalari
Dr. Ogr. Uy. Abbas Kilig Dr. Ogr. Uy. Defne Deniz Kirli Aydemir
Dr. Ogr. Uy. Serdar Hizir Sakarya Universitesi Hukuk Fakiiltesi

Atilim Universitesi Hukuk Fakiiltesi
« Kamu Diizeni istisnasinin Tiirk Milletlerarasi

« Anayasa Mahkemesi’nin Ozel Hukuku ve Tiirkiye Cumhuriyeti Anayasasi’na
2017/131 Sayili Karari Cergevesinde Gore Uygulanmasi: Milletlerarasi Yatirim
Karsiliksiz Ceke iliskin Degerlendirmeler Uyusmazliklarinda Cezai Siireglere Dair ihtiyati
Dr. Ogr. Uy. Yagmur Temiz Giil Tedbirlerin Durumu
Ar. Gor. Aybike Karahan Gokdere Dr. Ogr. Uy. Ozge Varis
inéni Universitesi Hukuk Fakiiltesi Kirklareli Universitesi Hukuk Fakdiltesi
16.00-16.15 SORU-CEVAP 16.00-16.15 SORU-CEVAP
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Ozel Hukukun Giincel Sorunlari ve Anayasanin Ozel Hukuka Etkileri Konferansi

I1l. GUN - 19 Nisan 2021

15. OTURUM (11.00-12.15) 16. OTURUM (11.00-12.15)

OTURUM BASKANI: Prof. Dr. Nurgen Caniklioglu OTURUM BASKANI: Prof. Dr. Sibel Ozel

« Bedelli Askerlik Yapan isginin « Aile Hayatina Saygi Hakki Baglaminda
Kidem Tazminati Hakki Yabancilarin Sinir Digi Edilmesi
Dr. Ogr. Uy. Mehmet Halis Karaman Dr. Ogr. Uy. Mine Tan Dehmen
Marmara Universitesi iktisat Fakiiltesi istanbul Universitesi Hukuk Fakiiltesi

+ Anayasa Mahkemesi Kararlari Isiginda « Avrupa insan Haklari Sézlesmesi (AiHS)
Sosyal Giivenlik Kurumu Tarafindan Yapilan Ek 7 No’lu Protokol’iin 1. Maddesindeki
Fazla ve Yersiz Odemelerin Geri Alinmasi Usuli Giivencelerin Yabancilar Bakimindan
Dr. Ogr. Uy. Orhan Ersun Civan Uygulanmasi
TOBB Ekonomi ve Teknoloji Universitesi Dr. Ogr. Uy. Cahit Agaoglu
Hukuk Fakiiltesi Beykent Universitesi Hukuk Fakiiltesi

« Anayasa Mahkemesi Karari Ardindan « Adil Yargilanma Hakkinin Etkin Kullanimi
Mazbut ve Miilhak Vakiflarda Tevliyet Acisindan Adli Yardim Kurumu ve
Hakkina iliskin Degerlendirmeler Yabancilarin Durumu
Dr. Ogr. Uy. M. Ozgiir Avci Dr. Ogr. Uy. Didem Kayali
Marmara Universitesi Hukuk Fakiiltesi TOBB Ekonomi ve Teknoloji Universitesi

Hukuk Fakiiltesi
« is Hukukunun Efendisi Hakimler Midir?

Hakli Nedenle Fesihte Olgiiliiliik ilkesi Uzerinden * Aile Hayatina Saygi Hakki Kapsaminda
Bir Durum Degerlendirmesi Ulkelerarasi Evlat Edinme
Ar. Gor. Dr. Gokhan Tiire Dr. Ogr. Uy. Ekin Omeroglu
Ankara Haci Bayram Veli Universitesi Kadir Has Universitesi Hukuk Fakdiltesi

Hukuk Fakiiltesi
12.15-12.30 SORU-CEVAP
12.15-12.30 SORU-CEVAP



Ozel Hukukun Giincel Sorunlari ve Anayasanin Ozel Hukuka Etkileri Konferansi

I1l. GUN - 19 Nisan 2021

17. OTURUM (12.45-14.15) 18. OTURUM (12.45-14.15)

OTURUM BASKANI: Prof. Dr. Erciiment Ozkaraca OTURUM BASKANI: Prof. Dr. Bilgin Tiryakioglu

« Anayasa Mahkemesinin Giincel Kararlari Isiginda « Agir insan Haklari ihlalleri ve iskence Yasaginin
iscinin E-postasinin isveren Tarafindan Yabanci Devletin Yargi Muafiyetine Etkisi
Denetlenmesi Dog. Dr. Ceyda Sural Efeginar
Dog. Dr. Arzu Arslan Ertirk Kadir Has Universitesi Hukuk Fakiiltesi

Marmara Universitesi Hukuk Fakiiltesi
« Vatandashk Kavrami ve insan Haklari iligkisi

« Tiirk is Hukuku Mevzuatinda isverenlerin Dr. Ogr. Uy. Hande Unsal
Kres Agma Yiikiimliliigiine iliskin Getirilen izmir Bakirgay Universitesi Hukuk Fakiiltesi
Hikiimlerin Caligma Hakki Bakimindan
Degerlendirilmesi « Yabancilarin Temel Hak ve Ozgiirliiklerinin
Dr. Ogr. Uy. Dilek Dulay Yangin Sinirlanmasina iligkin Anayasal Cergeve Uzerine
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TESEKKUR

Ozel Hukukun Giincel Sorunlar1 ve Anayasa'nin Ozel Hukuka Etki-
leri adli konferansin 6zet bildiri kitabin sizlerle paylasmaktan mutluluk
duymaktayiz. Bilimsel ¢alismamizin bu neticeye gelmesinde bizlerden
yardim ve desteklerini esirgemeyen Sayin Dekanimiz Prof. Dr. Mehmet
Akman’a tegekkiirlerimizi sunuyoruz.

Konferansin gerceklesmesinde emegi olan, bilimsel tartigmalarda
engin tecriibelerini bizlerle paylasan degerli oturum bagkanlarimiza, bi-
lim ve diizenleme kurulunda bulunan hocalarimiza ve meslektaglarimiza,
kiymetli Anabilim Dali Bagkanlarimiza ve kiirsii arkadaglarimiza tegsekkir
ediyoruz. Farkli konularda teblig sunarak konferansa katk: saglayan, teb-
lig 6zetlerini bu kitapta paylasan tiim akademisyenlere miitesekkiriz.

Konferansin amaci, birbirlerine etkileri kaginilmaz olan kamu ve
ozel hukuk disiplinlerinin kesistigi alanlarin ortaya konulmas: ve st
norm olan Anayasa’nin bu disiplinlere olan etkilerinin ele alinmasidir. Bu
amag dogrultusunda konferans, gerek kamu gerek 6zel hukuk ve alt di-
siplinlerine farkli bir bakis agisindan yaklagma firsat1 saglamigtir. Bu bakis
agisindan yaklagilarak sunulan tebligler sonucunda edinilen ilk izlenim,
Anayasanin 6zel hukuka etkilerinin aslinda bizlerin tasarladigindan ¢ok
daha giiglii ve genis oldugudur. Konferansta Anayasa'nin 6zellikle Me-
deni Hukuk, Is ve Sosyal Giivenlik Hukuku, Milletleraras1 Ozel Hukuk,
Ticaret Hukuku ve Medeni Usul Hukukuna etkileri ele alinmigtir. Bu
baglamda, 6zel hukukun sorunlarina farkli bilimsel bakis agisindan yakla-
sarak hukuki metotlar uyguladigimizda, bambagka sonuglara ulagsmanin
miimkiin olabilecegini gordiik.
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Konferans sadece 6zel hukukun alt disiplinlerine ulusal agidan farkli
bir bakis agis1 saglamamus, konu ayn1 zamanda uluslararasi alanda da de-
gerlendirilmistir. Bu anlamda temel ve hak 6zgiirliklerin gercek kisilerin
ehliyetine etkisi, glinimiiziin sanal diinyasinda son derece 6nem arz
eden unutulma hakkinin temel haklar tizerindeki 6nemi, pandemi sart-
larin1 yagadigimiz bu déonemde adil yargilanma hakkinin farkli hukuk di-
siplinleriyle ele alinmasi, uzun zamandir tam tiyelik yolunda ilerledigimiz
AB acisindan son derece onem arz eden uluslararasi ticari sozlesmeler ve
Brexit Anlagmasi’nin bu sozlegsmelere etkileri Adalet Divani kararlariyla
ayrintili olarak degerlendirilmistir.

Marmara Universitesi Hukuk Fakiiltesi olarak, yaklagtk 40 yildir
bilim tireten kokli, genis ve giigli bir aileyiz. Onur duydugumuz bu giig-
la ve kokli ailenin bir mensubu olarak konferansin hukuk teorisine ve
uygulamasina katki saglamasini temenni ediyoruz.

Son olarak, bu konferansin gergeklesmesinde bizlere yol gosteren,
destek veren, fikirlerinden yararlanmamiza imkan saglayan, akademik di-
siplin ve i birligi konusunda bizlere 6rnek olan Hocamiz Prof. Dr. Sibel
Ozel’e siikranlarimizla...

Diizenleme Kurulu Egbagkanlar:



ONSOZ

Covid 19 pandemisi beklemedigimiz bir sekilde hayat diizenimizi,
calisma prensiplerimizi ve sosyal aligkanliklarimiz: etkiledi. Saghgimizin
korunmasina hizmet eden kararlar neticesinde akademik hayatin vaz-
gecilmez unsurlarindan olan konferanslara ara verildi. 17-18-19 Nisan
2021 tarihlerinde Ozel Hukukun Giincel Sorunlar1 ve Anayasanin Ozel
Hukuka Etkileri adi altinda diizenlenen uluslararasi konferans bu donem-
de yapilan ¢aligmalardan biridir. Cevrimigi olarak diizenlenen konferans
bir¢ok akademisyeni, uygulamaciy1 ve 6grenciyi bir araya toplamugtur.

Konferans fikri ilk olarak Dog. Dr. Selin Piirselim Arning ve Dog.
Dr. Ozlem Karaman Cosgundan ¢ikmus ve ardindan Dr. Ogretim Uyesi
Hanife Dogrusoz Kosut konferansin uluslararasi nitelikte gelismesi icin
Selin ve Ozlem’e katkida bulunmustur. Béylelikle Marmara Universitesi
Hukuk Fakiiltesi'nin Milletleraras: Ozel Hukuk ve Ticaret Hukuku ABD
ogretim tyesi olan bu geng ve ¢aliskan akademisyenlerin gabasiyla 6zel
hukukun diger alanlar1 ve kamu hukuku bolimiiyle birlikte gercek an-
lamda multi-disipliner bir konferans hayata ge¢mistir. Anayasanin 6zel
hukuka etkileri ve 6zel hukukun giincel meseleleri ulusal ve uluslararas:
diizlemde degerli katihmcilarimizin tebligleri ile bir biitiin halinde ele
alinmigtir. Son derece yogun ilgiyle gecen konferansimiz on dokuz otu-
rumdan olugsmaktadir. Es zamanli sunumlar sayesinde ii¢ giin boyunca
farkli anabilim dallarinin ayni baghk altinda teblig sunmasina imkan ta-
ninmugtir. Bu sayede Anayasa’nin 6zel hukuk iizerindeki etkisi farkli bakis
agilariyla degerlendirilmistir.
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Konferans Marmara Universitesi Hukuk Fakiiltesinin farkli Ana-
bilim Dali Bagkanliklarinin ortak ¢aligmasi sonucu hazirlanmigtir. Bu
itibarla multi-disipliner faaliyetler icin 6rnek teskil edecegi ve bundan
sonraki ¢alismalar icin yol gosterici olacagini umut ediyoruz. Konferansa
katkis1 olan bitiin Anabilim dallar1 &gretim iyelerine, teblig sunan
katilmcilarimiza, oturum bagkanhg: yaparak konferansimiza deger katan
hocalarimiza ¢ok tesekkiir ederiz. Saghkli giinlerde yiiz yiize yapilacak
olan toplantilarda goriis aligverislerinde bulunmak dilegiyle....

Farkli anabilim dallarinda gorevli akademisyenlerin uyumlu ve titiz
is birligiyle hazirlanan konferansta emegi gegen, bildiri 6zet kitabinin tas-
hih islemlerinde de ayn1 dikkati gosteren Dr. Sinan Sarikaya’ya, Ars. Gor.
Merve Sarikaya'ya, Ars. Gor. Can Yoney'e, Ars. Gor. Aysenur Oztiirk’e,
Ars. Gor. Segil Etlioglu Ergetingdz’e ve Ars. Gor. Mehmet Emin Yikar’a
tesekkiir ediyoruz. Kitabin basim isini tistlenen On Iki Levha Yayievi'ne,
Sayin Erol Oze ve yayin koordinatérii Sayin Sebnem Kapukaya'ya da
ayrica stikranlarimiz iletiriz.

Goztepe, Mayis 2021
Prof. Dr. Sibel Ozel
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Anayasal Yorum

Prof. Dr. O. Gokhan Antalya*

Anayasa, hukuk sisteminin en ustiindeki temel norm olarak, o
toplumun devletinin, siyasal ve toplumsal yagaminin yeknesak ve bi-
tinsel deger kurallaridir. Klasik yaklagim, Anayasa hukuku kurallarinin
kisi ile devlet arasindaki iliskileri diizenledigini, kisinin sadece devletin
miidahalelerine kars1 korunmasini amagladigini kabul etmektedir. Yeni
yaklagim ise, Anayasanin kisiyi koruyan hiikiimlerinin 6zel hukukta da
etkili oldugunu kabul etmektedir. Bu duruma bagli olarak, Anayasanin
yorumda oynadig1 rolii degerlendirmek énem kazanmaktadur. Isbu teb-
ligde, Anayasal yorum catis: altinda ele alinan Anayasaya uygun yorum,
Anayasa merkezli yorum ve Anayasa yonlendirmeli yorum kavramlar:
incelenmektedir.

Anahtar Kelimeler: Anayasal Yorum, Anayasaya Uygun Yorum,
Anayasa Merkezli Yorum, Anayasa Yonlendirmeli Yorum

" Marmara Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali



Constitutional Interpretation

Prof. Dr. O. G6khan Antalya*

Asthe ground norm located hierarchically above all legal system, the
Constitution assembles the uniform and integral value norms of political
and social life. The conventional theory assumed that Constitutional
rules prescribed only the relationship between the State and individual;
hence the protection of individual against the State. Yet, under modern
theory, it is accepted that Constitutional rules protecting individual are
effective also in private law. Accordingly, it is essential to understand how
the Constitution serves function in the interpretation of legal rules. This
presentation examines several methods of constitutional interpretation,
namely, constitution-conforming interpretation, constitution-centered
interpretation, constitution-oriented interpretation.

Keywords: Constitutional Interpretation, Constitution-Conform-
ing Interpretation, Constitution-Centered Interpretation, Constitution-
Oriented Interpretation

Marmara University Faculty of Law Civil Law Department



Anayasa / Ozel Hukuk Iligkilerinin Ozelligi

Dr. Ogr. Uyesi Oya Boyar*

Soru:

Bu bildirinin temel sorulari sunlardir: anayasa 6zel hukuk iligkile-
rini, anayasa kamu hukuku iliskilerinden ayiran sey nedir? Genel olarak
hukukun, 6zel olarak anayasaciligin gelisimi bu ayrimi nasil etkilemistir?
Anayasanin 6zel hukukla asil bagi nedir?

Metodoloji:

Bu sorulara cevap verme arayisinda, bir yandan, farkli hukuk sistem-
leri arasinda bir kargilagtirmaya giderek konuya digsal (yapisal) bir bakis
agisiyla yaklagilacak; diger yandan Tirk anayasal sisteminin kendisine
ozgii nitelikleri igsel (hermeneutik) bakis agisiyla ele alinmaya caligila-
caktir.

Ozet:

Kara Avrupa sistemlerinde kamuyla 6zel arasindaki ayrim hukuka
temel yapisini verir goriinmektedir. Bagka bir deyisle, bireyler arasin-
daki iligkileri diizenleyen hukuk dali olarak 6zel hukukun tarihi daha
eskilere dayanmaktadir. Ancak kamu hukukunun tasarimi sonradan ve
ozel hukuka nazaran yapilmistir. Bir yanda esitler aras1 hukuk, bir yanda
esit olmayan iligkileri diizenleyen hukuk. Bir yanda bireyler, diger yanda
devlet-birey iliskisi, bir yanda sézlesmeler diger yanda yasalar, bir yanda
bireysel menfaatler diger yanda kamu yarar1. Her haliikarda kamu/6zel
olarak hukukun boliinmesinin bu hukuk dallarinin ortaya ¢ikis nedenle-
rine bagh nedenleri var (egemenlik teorisi gibi).

Marmara Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Dalt
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Ayrimin bu ikilikler dolayisiyla disiintilmesinin sakincalar: da var.
Kelsen bu ikiligin hukukun bir alaninda (bireylerin kendilerine uygu-
lanacak hukuku belirleyebildikleri 6zel hukuk alanini) demokrasi, diger
alaninda (devletin tek yanli tasarruflarinin belirleyici oldugu kamu huku-
ku alan1) otokrasi oldugunu diisiinmeye varabilecegini sdyliiyor.

Her haliikarda 20. yiizyilin anayasal devlet anlayisi, kamu hukuku-
6zel hukuk ayrimini da doniistirmiistiir. Kamu ya da 6zel hukukun kay-
naklarinin piramidal bir yap igerisinde diigiiniilmesi, sonra da bu hiye-
rarsik yapinin anayasa yargisi denetimine tabi kilinmasi hukuk sisteminin
de birlesmesine neden olmustur. Diger yandan kamu-6zel ayriminn iki
kanadinda da demokrasinin varligindan bahsedilebilir. Kamu hukukunda
demokrasi, kanunlarin “demokratik ¢ogunluk kuralina” uygun olmasiyla
saglanir; 6zel hukukta demokrasi hakimin kisiler arasi uyusmazliklarda
anayasanin diizenledigi hak ve ozgirliikleri géormezden gelmemesiyle
saglanir. Belki iki hukuk dali arasinda temel haklarin garantériintin kim
oldugu konusunda bir 6lgiide farklilik vardir. Ancak 6ziinde hukuk sis-
temi birdir, ayrica Supiot’nun dedigi gibi, kamu hukuku ve 6zel hukuk
ayn1 madalyonun iki yiizii gibidir ve 6zel hukukun giivencesi, kamunun
dimdik ayakta durmasidur.

Anahtar Kelimeler: Anayasa, Kamu Hukuku, Ozel Hukuk, Ege-
menlik, Demokrasi
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Characteristics of Constitution /
Private Law Relationship

Dr. Ogretim Uyesi Oya Boyar*

Question:

The main questions of this paper are here-below: What distingu-
ishes constitutional private law relations from constitutional public law
relations? How has the development of law in general, and constitutiona-
lism in particular, affected this distinction? What is the main link of the
Constitution with private law?

Methodology:

In the quest to answer these questions, on the one hand, the issue
will be treated from an external (structural) point of view by making a
comparison between different legal systems; On the other hand, the pe-
culiar characteristics of the Turkish constitutional system will be analy-
sed from an internal (hermeneutic) point of view.

Abstract :

The distinction between public and private in continental Europe-
an systems seems to give today’s law design its basic structure. In other
words, the history of private law as a part of law that regulates the rela-
tionships between individuals dates back to earlier times. However, the
public law was designed later and by comparison with private law. Law
between equals on the one hand, and law regulating unequal relations on
the other. Individuals on the one hand, the state-individual relationship
on the other, contracts on the one hand, law on the other, individual in-

Marmara University Faculty of Law Constitutional Law Department
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terests on the one hand, and public interest on the other. In the modern
state, public law has developed in line with the principle of sovereignty.
In this view, the state is considered as sole guarantor of private sphere.

There are also inconveniences in thinking law through these duali-
ties. Kelsen says that this dichotomy may come to think of democracy in
one branch of law (the area of private law where individuals can deter-
mine the law applicable to them) and autocracy in the other (the field of
public law in which the unilateral acts of the state are determinant).

In any case, the conception of constitutional state in the 20th cen-
tury has also transformed the distinction between public law and priva-
te law. Considering the sources of public or private law in a pyramidal
structure and then subjecting this hierarchical structure to constitutional
judicial control brought about unification of the legal system. On the
other hand, the democracy is common characteristic in both wings of
the public-private distinction. Democracy in public law is ensured by the
compliance of laws with the “democratic majority rule”; democracy in
private law is provided by the judge not ignoring the rights and freedoms
regulated by the constitution in interpersonal disputes. Perhaps there
is some difference between the two branches of law as to the guarantor
of fundamental rights. However, in essence, the legal system is one and
united, and as Supiot says, public law and private law are like two sides
of the same coin, and the guarantee of private law is the existence of Res
Publica.

Keywords: Constitution, Public Law, Private Law, Sovereignty,
Democracy



Anayasal Baglamda Miilk Kavrami, Fikri
Miilkiyet Haklarinin Miilkiyet Hakk:
Kapsaminda Degerlendirilmesi

Dr. Fatma Karaman Odabagst’

Miilkiyet hakki Anayasanin 3S. maddesinde kisi hak ve 6devleri
arasinda diizenlenmistir. Ozellikle Anayasa Mahkemesinin bireysel bas-
vurular1 kabul etmeye basladigi 2012 yilindan sonra miilkiyet hakkinin
kapsaminin yalnizca taginir ve taginmaz mallarla sinirh olmadigr ortaya
konulmus; 6zel hukuk ve kamu hukukunun degisik alanlarinda diizenlen-
mis olan bir¢ok konu miilk kavramu igerisinde degerlendirilerek Anayasal
baglamda inceleme konusu yapilmistir. Bugiin yalnizca kamulastirma,
kamulagtirmasiz el atma, tapu ve kadastro uyusmazliklari ile imar uyus-
mazliklar1 baglaminda taginmaz mallar bu hakkin konusunu olusturma-
makta, bunun yaninda sosyal giivenlik hukukundan kaynaklanan haklar
ve 0demeler, ticretler, ruhsatlar, lisanslar, sirket hisse senetleri, vergiye
iligkin meseleler, kira gelirleri, bir kistm alacak haklar1 gibi konular da
Anayasal baglamda milk kavramu i¢inde degerlendirilmektedir. Diger
yandan miilkiyet hakk: kapsamui itibariyla yalmizca maddi varliklarla sinirls
degildir. Buna gore fikri miilkiyet haklarinin miilkiyet hakki kapsaminda
bulundugu hususunda tereddiit bulunmamaktadir.

Ote yandan bir konunun miilkiyet hakki kapsaminda incelenebilme-
siilk olarak bir miilkiin varligina bagli bulunmaktadir. Anayasal baglamda
miilkiin varlig1 ise ekonomik bir degerinin olup olmadig: ile dogrudan
baglantilidir. Ancak belli durumlarda bir ekonomik deger veya icras
miimkiin bir alacagi elde etmeye yonelik mesru bir beklenti de miilkiyet
hakk: kapsaminda kabul edilebilmektedir. Bireysel bagvuruya iligkin pek

" T.C. Anayasa Mahkemesi Anayasa Mahkemesi Raportérii- Hakim
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cok kararda megru beklentinin temelsiz bir hak kazanma beklentisi veya
ileri siirtilebilir bir iddianin varligindan ibaret olmadig1 agiklanmuistur.
Buna gore mesru beklenti belirli bir kanun hitkmiine veya bagarili olma
ihtimalinin yiiksek oldugunu gosteren yerlesik bir yargi i¢tihadina ya da
ayni menfaatle ilgili hukuki bir isleme dayanan yeterli derecede somut
nitelikteki bir beklenti olarak ifade edilmistir.

Fikri miilkiyet haklar1 maddi varliginin bulunmamasi, genel itibarry-
la siireye tabi olmalar1 gibi birtakim 6zellikleri dolayistyla maddi varliklar
tizerindeki miilkiyet haklarindan konu itibariyla farklilik gostermektedir.
Yine bazilarinin dogumu bakimindan tescilin kurucu nitelikte oldugu
kabul edilmekte; bazilar1 yoniinden ise tescil hakkin dogumunda bir
etki yaratmamaktadir. Ayrica tescil ilkesinin istisnalarina da rastlanil-
maktadir. Bu haklarin Anayasal baglamda miilkiyet hakk: kapsaminda
incelenebilmesi her seyden 6nce hukuken korunan bir hakkin varligina
ve bagvuranin hak sahipligine bagh bulunmaktadir. Bu ¢aliymada fikri
miilkiyet haklarina 6zgii gesitli meselelerin miilk kavrami ve &zellikle
mesru beklenti kapsaminda degerlendirilmesi suretiyle miilkiin varlig:
ve hak sahipligine iligkin 6zellik arz eden hususlar ortaya konulacaktir.
Ayrica konuya iligkin bireysel bagvuru ve norm denetimi kararlarinin
irdelenmesi bu alanda uygulamanin nasil sekillendiginin anlagilmasina

da katk: saglayacaktur.

Anahtar Kelimeler: Miilkiyet Hakki, Miilk Kavrami, Fikri Milki-
yet Haklar1, Mesru Beklenti, Hak Sahipligi
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The Concept of Possessions Within

the Context of Turkish Constitution,
Evaluation of Intellectual Property Rights
Within the Scope of Right to Property

Dr. Fatma Karaman Odabagt*

The right to property is regulated among the rights and duties of
the person in the 35th article of the Turkish Constitution. Especially
after 2012, when the Turkish Constitutional Court started accepting
individual applications, it has been established that the scope of the right
to property is not limited to movable and immovable property; many
issues regulated in different fields of private law and public law have been
evaluated within the concept of possessions and have been subject to
examination in the context of the Turkish Constitution. Today, not only
expropriation, confiscation without expropriation, land registry and
cadastre disputes and zoning disputes are the subject of this right, but
also rights and payments arising from social security law, fees, licenses,
company shares, tax issues, rental income and some issues such as receiv-
able rights are also considered within the concept of possessions in the
context of the Turkish Constitution. On the other hand, in terms of its
scope of, right to property is not limited to only tangible assets. Accord-
ingly, there is no hesitation that intellectual property rights are within the
scope of right to property.

On the other hand, the examination of an issue within the scope of
right to property firstly depends on the existence of a property. In the con-
text of the Turkish Constitution, the existence of possessions is directly
related to whether it has an economic value. However, in certain cases an

Rapporteur, Constitutional Court
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economic value or a legitimate expectation of obtaining an enforceable
receivable can be accepted within the scope of right to property. In many
decisions regarding individual application, it has been explained that the
legitimate expectation is not just an unfounded expectation of entitle-
ment or the existence of an arguable claim. Accordingly, the legitimate
expectation is defined as a sufficiently concrete expectation based on a
specific rule of law or established jurisprudence indicating that it is likely
to be successful or on a legal action regarding the same interest.

In terms of their subject, intellectual property rights differ from right
to property on tangible assets due to their certain characteristics such as
the lack of tangible assets and generally being subject to time. Again, for
some intellectual property rights, it is accepted that the registration is
constituent element, whereas in others registration does not have such
an effect. In addition, there are exceptions to the registration principle.
The examination of these rights within the scope of right to property
under the Turkish Constitution depends primarily on the existence of a
legally protected right and the applicant’s ownership of the right. In this
study, by evaluating various issues specific to intellectual property rights
within the scope of the concept of property and especially within the
scope of legitimate expectation, the special aspects of the existence and
right ownership of possessions will be revealed. In addition, the exami-
nation of individual application and constitutionality review decisions
regarding the subject will also contribute to understanding how the prac-
tice in this area is shaped.

Keywords: The Right to Property, The Concept of Possessions,
Intellectual Property Rights, Legitimate Expectation, Right Ownership
of Possessions



Temel Hak ve Ozgiirliiklerin Ozel
Hukuk Iligkilerine Yatay Etkisi
Uzerine Bir Degerlendirme

Dr. Ogr. Uyesi Dilara Eltimur*

Klasik kamu hukuku doktrininde kabul edilen anayasalarin yasama,
yiriitme ve yarginin kurulusunu, isleyisini ve bireylerin salt devletle olan
iligkilerini diizenleyen normlardan olustuguna iliskin anlayis giintimiiz-
de gegerliligini yitirmistir. Haklarin korunmasinda 20. ytizyilda gelisen
yatay etki teorisi cercevesinde, devlet ile birey arasindaki dikey iligkinin
yanu sira bireyler arasindaki yatay iligkiler de dikkate alinmaktadir. Ciinki
bireylerin temel haklarinin kamu otoritelerinin yani sira 6zel kisiler
tarafindan da ihlali sik¢a giindeme gelmektedir. Bugiin hem ulusal hem
uluslararas: doktrin ve uygulamada anayasa hiikiimlerinin 6zel hukuk
iligkilerinde de gegerli oldugu anlayis1 hakimdir. Dolayisiyla etkin bir
hukuk diizeni saglamak i¢in temel haklarin 6zel hukuk iliskilerine yatay
etkisini ortaya koymak gerekmektedir.

Temel haklarin 6zel hukuk iligkilerine etkisi 1949 yilinda Federal Al-
man Anayasasinin yurirlige girmesinden sonra doktrinde tartisilmaya
baslanmugtir. Bu baglamda temel haklarin 6zel kisilere kars1 da korunmasi
gerektigi anlayisindan dogan yatay etki teorisinin kaynagi Almanya dokt-
rin ve igtihatlarina dayanmaktadir. Hukukumuzda ise yatay etki teorisi-
nin anayasal dayanaklarini; devletin koruma 6devi (m. S), temel hak ve
ozgiirliklerin diger kisilere karg1 6dev ve sorumluluklar icerdigi (m. 12/
I) ve Anayasa'nin kisileri bagladigi (m.11) hiikiimleri olusturmaktadr.
Ayrica bagkalarinin hak ve 6zgiirliiklerinin korunmasinin temel hak ve
ozgtrlikleri sinirflama sebebi olarak Anayasa’nin birgok maddesinde be-
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lirtilmesi de yatay etki teorisini gii¢lendirmektedir. Ote yandan yatay etki
teorisi ATHM tarafindan 1998 yilindan, Anayasa Mahkemesi tarafindan
ise 2014 yilindan bu yana pozitif yitkiimliliikler doktrini gergevesinde
uygulanmaktadir.

Yatay etki, devletin bireylerin haklarina miidahaleden kaginma
yukimlaligi altinda olmasini degil, bireylerin haklarini diger bireylerin
ihlalinden koruma 6devine sahip oldugunu ifade etmektedir. Bu bag-
lamda yetkili organlari eliyle egemenlik yetkisini kullanan devlet, temel
hak ve 6zgiirliiklerin korunmasinin dogrudan muhatabidir. Dolayisiyla
devlet, hak ihlallerini 6nleme ve haklar1 koruma konusundaki etkinligini
arttirmak igin 6zel hukuk iligkileri alaninda da yikimliliiklerini yerine
getirmelidir.

Bu agiklamalar 1s1ginda ¢alismamizda bireyler arasinda esitlik ve
irade serbestisi ilkelerinin hakim oldugu 6zel iliskiler alaninda yatay etki
teorisi cercevesinde temel haklarin nasil korunacag incelenecektir. Ote
yandan temel haklarin yarismasi s6z konusu oldugunda etkili sekilde ko-
runmalarii¢in devletin 6nleyici ve diizeltici tedbirler alma yiukimliliikle-
ri ve yatay etkiye iliskin anayasal normlar ortaya konulmaya galisilacaktir.

Anahtar Kelimeler: Yatay Etki, Haklarin Etkin Korunmasi, Devle-
tin Koruma Odevi
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An Assessment on the Horizontal
Impact of Fundamental Rights and
Freedoms on Private Law Relations

Asst. Prof. Dr. Dilara Eltimur*

The understanding that constitutions accepted in the classical
public law doctrine consist of norms that regulate the establishment and
functioning of the legislature, executive and judiciary and the relations
of individuals with the state has lost its validity today. In the framework
of the horizontal impact theory that developed in the 20th century in
the protection of rights, the vertical relationship between the state and
the individual as well as the horizontal relations between individuals are
taken into account. Because the violation of the fundamental rights of in-
dividuals by private individuals as well as public authorities is frequently
brought up. Today, both national and international doctrine and practice,
there is an understanding that the constitutional provisions are also valid
in private law relations. Therefore, it is necessary to reveal the horizontal
effect of fundamental rights on private law relations in order to ensure an
effective legal order.

The effect of fundamental rights on private law relations started
to be discussed in the doctrine after the Federal German Constitution
entered into force in 1949. In this context, the source of the horizontal
impact theory, which arises from the understanding that fundamental
rights should also be protected against private persons, is based on Ger-
man doctrines and case law. Constitutional bases of the horizontal effect
theory in Turkish law; protection duty of the state (art.5), fundamental
rights and freedoms include duties and responsibilities against other per-
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sons (art. 12/11) and the Constitution binds people (art.11). In addition,
the fact that the protection of the rights and freedoms of others is stated
in many articles of the Constitution as the reason for limiting fundamen-
tal rights and freedoms strengthens the horizontal effect theory. On the
other hand, the horizontal impact theory has been applied by the ECtHR
since 1998 and by the Constitutional Court since 2014 within the frame-
work of the positive obligations doctrine.

The horizontal effect does not imply that the state is under an obli-
gaiton to refrain from interfering with the rights of individuals, but has a
duty to protect individuals’ rights from the violation of other individuals.
In this context, the state, which uses its sovereign power through its aut-
horized bodies, is the direct addressee of the protection of fundamental
rights and freedoms. Therefore, the state should fulfill its obligations in
the field of private law relations in order to increase its effectiveness in
preventing and protecting rights.

In the light of these explanations, our study will examine how to
protect fundamental rights within the framework of horizontal impact
theory in the field of private relations where the principles of equality
and freedom of will among individuals prevail. On the other hand, when
it comes to the competition of fundamental rights, the state’s obligations
to take preventive and corrective measures and constitutional norms
regarding horizontal impact will be tried to be put forward in order to
protect them effectively.

Keywords: Horizontal Effect, Effective Protection of Rights, Pro-
tection Duty of the State
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Ozii Olmayan Bir Temel Hak: Miilkiyet

Prof.Dr. Burak Ozen*

Bugiine kadar, miilkiyet hakkinin, Anayasamizda yer alan diger
temel haklardan farkina yeteri kadar deginilmedigini disinmekteyiz.
Bu farkin tizerinde yeteri kadar durulmamasi, hukuk kamuoyunda yer-
lesmis olan hatali diigiincelerin Anayasa Mahkemesi'nin TMK m. 713 f.
2’ye iliskin olarak verdigi iptal kararinda etkili oldugunu zannediyoruz.
Hatta diyebiliriz ki, Anayasa Mahkemesinin karar1 miilkiyet hakkiyla
ilgili hukuk kamuoyunun tasidig1 yanhs kanaatin bir uzantisi olmustur.
Gergekten de, TMK m. 713’in iptal kararindan 6nceki bi¢iminin, miil-
kiyet hakkinin 6ziinti zedeleyip zedelemediginin ya da demokratik top-
lum gereklerine uygun bir sinirlama tegkil edip etmediginin yeteri kadar
tartisilmadigy ve Yitksek Mahkeme’nin a priori yargilarla hareket ettigi
aciktr. Iptal kararina konu olan ve miilkiyet hakkina Anayasa’ya aykir
bir sinirlama getirdigi addedilen durum suydu: TMK m. 713 f. 2'nin ip-
talden 6nceki metninde, tapuda kendi adlarina intikali (agiklayici tescili)
gerceklestirmeyen mirasgilarin, kendileri disinda bir kimsenin yirmi yil
boyunca devam eden belli nitelikteki zilyetligine itiraz etmemeleri, tagin-
maz tizerindeki milkiyeti kaybetmelerine yol agryordu.

Miilkiyet disindaki temel haklarin Anayasa'da belirtilen gerekgelerle
ve kanunla smnirlandirilmasi, bu haklarin 6ziine dokunulmadig siirece
mimkiindiir. Buna kargilik, miilkiyet hakkinin dokunulmaz bir 6zii yok-
tur. Miilkiyet hakkinin egya iizerindeki belirli yetkilerin (kullanma, yarar-
lanma ve tasarruf) toplamindan ibaret oldugunu diisiinen ilkel anlayzs,
bu hakta dokunulmaz bir 6z oldugu vehmiyle avunabilirdi. Gergekten de,
belirli yetkilerin toplamindan ibaret olan bir hak i¢in, dokunulmaz (as-
gari) bir icerik tasarlamak miimkiin héle gelir. Bu yetkilerin bir kismina
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“maliki malik yapan yetkiler” denilerek, malikin bu yetkilerden yoksun
birakilmasina kiskanglikla kargi durulabilir. Oyle ki, tarihin belirli bir
noktasinda miilkiyet hakkinin nasil anlagildigindan yola ¢ikan bir digtin-
ce, tarihin akig1 iginde miilkiyet algisinin degistigi gercegini gormezden
gelerek, modasi ge¢mis tutumuna Anayasal giivenceler arama tutkusuna
kapilabilir. Aslinda miilkiyeti bir tapinak héline getiren gerici yaklagimla-

rin ¢ogunun davranis 6zelligidir bu.

Miilkiyeti belirli yetkilerin toplamindan ibaret sayan anlayis etkisini
biyik 6lgiide yitirmigtir. Bugiin miilkiyetin ne oldugu séylenirken, “esya
tizerinde en genis hakimiyeti saglayan” ayni hak oldugu soylenmekte ve
bu saptamayla yetinilmektedir. Bu anlayisa gore, miilkiyetin hangi yet-
kileri igerdigi veya icermesi gerektigi de énemli degildir. Onemli olan
yegane nokta, sistem igerisinde miilkiyetten daha kapsamli yetkiler veren
bir ayni hak bulunmamasidir. Miilkiyet disindaki ayni haklar (sinirli ayni
haklar), malike ait olan hakimiyetin belli bir kesitini ifade ederler. Su
halde, sinirli ayni hak tesis etmek, malike ait olan hakimiyetin bir kesitini
bagkasina aktarmak anlamina gelir. Sinirli ayni hak sahibine aktarilan bu
hékimiyet kesiti, stnirli ayni hak sona erince sahipsiz kalmayip malike
geri doner. Malik bu suretle baslangictaki hikimiyet durumunu (artik o
durum neyse, sistem ona ne kadarlik bir hakimiyeti layik gormiisse) elde
eder. Bu durumun “miilkiyet hakkinin elastikiyeti” olarak ifade edilmesi
mutat olmustur. Ayni anlama gelmek tizere, malikin, sinirli ayni hak sahip-
lerine dagitilmis hakimiyet kesitlerini bir giin gelip elinde tekrar toplama
beklentisi tagiyan bir kisiden bagkas: olmadig bile séylenebilir. Sinirlt
ayni hak sahiplerine dagitilan hakimiyetten sonra, malikin elinde kalan,
busbiitiin daralip kisilmig bir hakimiyet dahi olabilir. Malik, baglangictaki
duruma tekrar donecegi, esya tizerindeki katisiksiz hakimiyeti kimseyle
paylasmadan tek bagina kullanacagi zamanin gelmesini ( o zaman hig
gelmeyecek olsa da, gerceklesmeyecek bir hayalden ibaret bulunsa da)
bekleyebildigi siirece malik olarak kalacaktir. Maliki malik yapan da, bir
giin gelip esya ile hakimiyeti katisiksiz olarak elinde toplayabilme bek-
lentisini koruyabilme ve buna bagh olarak da, esyanin kaderiye ilgili son
sozi soyleyebilme konumunu muhafaza etmektir. Ginimiiz anlayiginin
miilkiyete iligkin bu tanimlama denemelerine bakilirsa, hakkin igerigiyle
ilgili hig bir sey soylenmedigi dikkatli gozlerden kagmayacaktr.
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Miilkiyet malike esya tizerinde en genis hakimiyeti saglamasi gerek-
tigi soylenebilir, ama bu hakimiyetin genisligi ne olmalidir, hangi yetkileri
icermelidir konularinda pesin hi¢bir sey soylenemez. Her hukuk diizeni
kendi anlayisina gore bu hakimiyetin boyutlarini serbestce belirler. Bu
belirlemede (diger temel haklarda oldugu gibi) Anayasa iistii ve Anayasa
otesi sinirlar da mevcut degildir. Bir bagka deyisle, evrensel nitelikte bir
miilkiyet anlayisi, bir yanilsamadir. Malikin egya tizerindeki hakimiyetine
getirilen sinirlar, miilkiyet hakkina distan yiiklenen kayitlar da degildir.
Tam aksine, miilkiyet hakki bu kayitlarla birlikte vardir, bunun Stesin-
de miilkiyetin olagan hali diye bir sey zaten hi¢ yoktur. Miilkiyet hakki,
hukuk diizeninin ¢izdigi sinurlarla birlikte var olduguna gére, yasama
organini miilkiyetin 6ziinti kaldiran bir diizenleme yapmasi kavramsal
olarak miimkiin degildir. Miilkiyet hakk: ne tiirden sinirlamalar getirirse
getirsin, sadece, esya tizerinde yiiriitiilebilecek en genis kapsamli haki-
miyetin ne olduguna iligkin s6yleyeceklerimiz degisir. Yoksa bu en genis
kapsaml1 hakimiyetin adinin miilkiyet oldugu gercegi degismeyecektir.

Yukaridaki agiklamalara bagh olarak, miilkiyet hakkini ve bundan
dogan yetkilerin kullanilmasini zamansal sinirlamaya tabi tutan bir hukuk
kurali dahi, milkiyet hakkinin 6ziinti ortadan kaldirmaz ve Anayasa’ya
aykur1 olmazdi. Bunun gibi, toprak reformu amaciyla tarimsal taginmazlar
tizerindeki miilkiyet haklarina cesitli agilardan sinirlamalar getirmek (bu
siirlamalarin kapsami ne olursa olsun) Anayasa’ya aykiri olmayacag
gibi, tarimsal bir taginmazin belirli bir siire igin atil birakilmasini milkiyet
hakkinin diigmesi sebebi saymak veya tarimsal taginmazlar tizerinde kamu
kurumlari lehine 6nalim hakki tanimak da, asla Anayasa’ya aykir1 diigmez.
Sonug olarak diyebiliriz ki, TMK m. 713, Anayasa Mahkemesi'nin iptal
kararindan 6nceki metniyle, Yitksek Mahkeme'nin anladig: gibi mirascila-
rin miilkiyet hakkini yirmi yillik siireyle sinirlayan bir diizenleme olsaydi
bile, Anayasa’ya aykir1 olmazdi. Kald1 ki, s6z gegen diizenleme, Anayasa
Mahkemesi'nin sandig1 gibi, sadece yirmi yilin gegmesine degil, (belli ni-
telikte bir zilyetligin mirasgilardan bagkas: tarafindan itirazsiz yiirttilmesi
gibi) pek cok unsurun bir araya gelmesine sonug baglamaktadir.

Anahtar Kelimeler: Miilkiyet Hakki, Olaganiisti Kazandirici
Zamanagimi, Sinirli Ayni Hak, Esya Uzerinde Hakimiyet, Miilkiyetin
Distan Kayitlanmasi, Miilkiyetin Igten Kayitlanmasi



Ozel Hukukun Giincel Sorunlari ve Anayasa’min Ozel Hukuka Etkileri
22 Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

A Fundamental Right That Lacks
Essence: Ownership Right

Prof. Dr. Burak Ozen*

We believe that insufficient number of investigations were carried
out until today regarding the differences in between the ownership right
and the other fundamental rights that are regulated by the Constitution.
Not insisting upon the mentioned diversity plays an important role in the
legal ground that lies beneath the Annulment Decision of the Constitu-
tional Court regarding a part of the Article 713/p.2 of the TCC. It is also
possible to state that the Decision of the Constitutional Court made a
contribution to the misunderstanding of the legal community regarding
the ownership right. It is not clear that the previous version of the article
713 before the annulment decision was an infringement to the essence
of the ownership right or not, or is it an appropriate limitation to the de-
mocratic community requirements are some issues that were not broadly
discussed and the Constitutional Court most probably has acted with a
priori opinions. The subject matter of the annulment decision and the
situation which was claimed to bring an unconstitutional limitation to
the ownership right was as such: In the previous version of the Art. 713/
paragraph 2 before the annulment, the inheritors who did not perform
the registration on the land register on their behalves (decleratory regist-
ration), and when they did not protest against the people who owned
possession with speacialities that endured at least for twenty years, these
conditions all together caused the said inheritors to loose their rights of
ownership on immovables.

It is possible to limit the fundamental rights based on the grounds
regulated by the Constitution aside from ownership right through the
use of legislation, as long as the essence of the right is kept untouched.

Marmara University Faculty of Law Civil Law Department



A Fundamental Right That Lacks Essence: Ownership Right [Ozen] 23

However there is no untouchable essence of ownership right. The pri-
mitive understanding that believes the ownership right is composed of
some certain entitlements (usage, utilize, dispose) could be consoled
with the presumption of an untouchable essence in the mentioned right.
To design an untouchable content for this right could have been possible.
Some parts of these entitlements are called “the entitlements that donate
an owner ownership” and for this reason the owner will not be deprived
of these entitlements. At some certain point of history, an opinion that
follows the idea of how the right of ownership is perceived, by disre-
garding the fact that the Notion of ownership is changing in stream of
history, may seek constitutional guaranties. This is the special behaviour
of backward ideas that treat ownership as a sacred monument.

The opinion that acknowledges ownership as a sum of all the said
entitlements has lost it’s predominant effect. Today when we define ow-
nership, we state that “it is the widest dominance donating real right on
goods” and that is enough. According to this opinion, it is not important
which entitlements take place in ownership. The only thing that matters
is there is no other real right that donates broader entitlements than ow-
nership in the system. The limited real rights that stand beside ownership
right define the certain section of dominance that belong to the owner.
So to establish a limited real right means, transferring the certain domi-
nance section that belonged to the owner to some one else. The domi-
nance section transferred to the owner of the limited right, returns back
to the possessor on the termination of the limited right and it does not
stay as unpossessed. The owner retains back the dominance condition as
before. This is called “the elasticity of ownership”. Additionally it is also
possible to call the owner as a person with the expectation that someday
all the dominance sections that were distributed to the limited real right
owners will come up and gather in his/her arms ¥ What is left by the ow-
ner is a very limited dominance section after all the dominance sections
were insured to the limited right owners. The owner will stay as an owner
as long as he/she could anticipate the moment to arrive when he/she
will be the sole owner of dominance without the obligation of sharing
it with others (even though this is a dream that will never come true!).
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The thing that makes an owner owner is the power to stay in condition
to speak up last about the fate of the good. It is obvious that the opinion
regarding the above mentioned thoughts do not say a word about the
content of the right of ownership.

What should be the range of the mentioned dominance and
which entitlements should it cover? This is hard to say. All legal orders
determine the range of the dominance according to their own beliefs.
In determination of such (as applied to the other fundamental rights)
there are no above Constitution and beyond Constitution boundaries
present. A universal understanding of ownership is an illusion. The limits
brought to the ownership right on the goods, are not obstacles coming
from the outside. On the contrary the ownership right exists with all the
restrictions and there is no thing such as ordinary state of ownership. The
ownership right exists with the legal boundaries drawn by the legal order
and for this reason, it is not theoretically possible for the legislative organ
to make a regulation that abolish the essence of the right of ownership. It
will not change whatever boundaries are applied the dominance with the
widest range belongs to the ownership right.

Respectively, a legal regulation that applies limitation of time to
ownership and to usage of entitlements arising from ownership will not
cause the termination of the essence of the mentioned right and this re-
gulation will not contradict the Constitution. Bringing limitations to the
ownership on the agricultural immovables with the aim of soil reform
shall not contradict the Constitution or to leave an agricultural immo-
vable idle for a certain period of time as a ground for the annulment of
the right of ownership, or to establish a preemptive right on agricultural
immovables on behalf of public institutions will also not be unlawful aga-
inst the Constitution. Finally it could be stated that, the previous text of
Article 713 of the Turkish Civil Code before the annulment decision of
the Constitutional Court, could not have been contradicting the Cons-
titution even though it was a regulation of limitation of the ownership
right for a period of twenty years as perceived by the higher court. Mo-
reover the mentioned regulation does not reach to a solution to only a
lapse of twenty years but also many other elements (such as maintaining
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of the possessorship of a certain type by other individuals else than the
inheritors), coming together.

Keywords: Ownership Right, Extraordinary Acquisitive Prescrip-
tion, Limited Real Rights, Dominance on Goods, External Limitation of
Ownership, Internal Limitation of Ownership






Anayasa’nin Ozel Hukuka Etkisi ve Cocuklarin
Telefonlarina Yiiklenen Takip Programlar:

Dog. Dr. Ipek Saglam*

Anayasanin 6zel hukukla etkilesiminin nasil ortaya ¢iktig1 6teden
beri canli tartigmalarin konusunu olusturmaktadir. Konuyu alan sayisiz
teori igerisinde, “anayasanin 6zel hukuktaki yasal etkisi” 6zel bir agirhk
tasimaktadir. Buna gore, Anayasa, eskiden algilandig gibi, vatandaglarin
kamu otoritesiyle iligkilerini ve devletin temel 6rgiitlenisin diizenleyen
bir metin sayilmakla kalmayacak, 6zel hukuk kisileri arasindaki iligki-
lerde de dogrudan etkili olacak ilkeleri saptayan bir belge olarak kabul
edilecektir. Anayasal temel deger yargilari, 6zel hukuk gercek ve tiizel ki-
sileri arasindaki iliskilerde de gozetilmek gerekecek; bu gereklilige aykir:
davranilmasi dogrudan 6zel hukuka iliskin yaptirimlarin seferber edilme-
sine yol agacaktir. Sozgelimi, 6zel hukuk tiizel kisilerinin orgiitleniginde
demokratik yonetime iligkin anayasal ilkelerin gozetilmesi gerekecek,
bunlara aykirilik edilmesi, tiizel kisilerin genel kurullar: tarafindan alinan
kararlarin iptal edilebilirligine, hatta belki de kesin hiikiimsiizligiine
yol agabilecektir. Velayet hakkina sahip olanlarin, bu hakk: kullanirken
Anayasa'nin temel kisi haklari ¢izgisini gézetmeleri gerekecek, bu gerekli-
lige uyulmamasi velayetin kaldirilmasina, giderek, velayeti kaldirilanlarin
sorumluluguna gotiirebilecektir. Ekonomik istikbali sarsan, hatta orta-
dan kaldirma istidatin1 biinyesinde barindiran (6zellikle siire bakimindan
dozu kagmis) sozlesmeler, kesin hiikiimsiizliik yaptirimina yol acacaktr.

Anayasal ilke ve deger yargilarinin 6zel hukuk alanindaki etkisinin
ne yolda gerceklesecegi de ayr1 bir tartigma konusudur. Unutulmamalidir
ki, Anayasa hiikiimleri 6zel hukuk iliskileri bakimindan yaptirim tagryan
diizenlemeler olmayip, tam aksine 6zel hukuk bakimindan yaptirimsiz
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kurallar olarak nitelendirilebilirler. Bu agidan bakilirsa, Anayasa hi-
kimlerini 6zel hukuk agisindan yaptirima baglayan, 6zel hukukun giris
kapisini (methalini) olusturan normlara ihtiyag oldugu soylenebilir. Iste
boylesine normlar, Medeni Kanunu'muzda kisilik hakkinin korunmasi-
na, Borglar Kanunu'muzda kamu diizenine ve ahlaka aykiriliktan otiri
gecersizlige iligkin diizenlemelerde bulunabilir. Gergekten de, bu diizen-
lemeler, hukuki olgusu yargi¢ tarafindan tamamlanip bi¢imlendirilmesi
gereken, ici bos, adeta “beyaza norm” dedikleri tiirdendirler. Bugiiniin
yargici, ahlaka aykirihgin ve kamu diizeniyle bagdasmazhgin ne oldugu-
na Anayasal deger yargilar1 esliginde karar verecek, kisilik hakkinin ne
oldugunu Anayasa'daki temel ve dokunulmaz haklar diizeninden yola
cikarak tasarlayacaktir. Bu baglamda, Anayasa m. 90’in kurdugu kopri-
den gegerek, 6zel hukukumuzun bir parcasini olusturan uluslararasi soz-
lesmeler de hatirlanmalidir. Bu soylediklerimiz, gocugun kisilik hakkinin
korunmasi s6z konusu oldugunda iki bakimdan énem tagimaktadur: ilk
olarak, ¢ocugun kisilik hakkinin tasarlanmasinda Anayasa'da yer alan
vazgecilmez nitelikteki temel haklar diizeninden yola ¢ikilacaktir. Ikinci
olarak, cocugun kisilik hakkinin korunmasina en yakin gevresinden bas-
lanacak, bu baglamda, 6ncelikle, velayet hakkina sahip olanlarin ¢ocugu
Anayasal diizenin kendileriyle esit haklara sahip onurlu bir ferdi olarak
tanty1p benimsemeleri (gerekirse biitiin 6zel hukuk yaptirimlar: seferber
edilerek) saglanacaktir. Bu cizgiden yola cikilirsa, Devlet’in, ana-baba
ve ¢ocuk iligkisinin kutsallig1 ve dokunulmazlig: gibi kavramlar1 zaman
zaman bir tarafa birakmasi kaginilmazdur.

Velayet hakkina sahip olanlarin cep telefonuna yiikledikleri prog-
ramlarla ¢ocugu izlemeleri, gocuk i¢in mahrem alan tanimayan, ¢ocugu
Anayasal toplumun serefli ve esit bir iiyesi olarak gormeyen, giderek ¢ocu-
gun manevi varhgim gelistirme hakkini daha dogmadan bogup yok eden
kisiler olarak, 6zel hukukun en sert yaptirimlariyla karsilanmalar1 kaginil-
mazdir. Bu nokta, ayn1 zamanda, akilci otoritenin de bittigi yerdir. Akilc
otorite, bir giin gelip ortadan kalkmayi, bu otoriteye tabi olani otorite
sahibiyle esit duruma getirmeyi amaglarken; akil dis1 otorite, otoriteye
tabi olanin kisiligini yok etmeyi ve ilelebet siirmeyi amaglar. Amacindan
sapmis boylesine akildis1 bir otoritenin Anayasa’nin koruyuculugundan
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yararlanamayaca@i da agiktir. Cocuga diskiinliik ve sevginin koruyucu
degil de bogucu oldugu yerde; ¢ocuk i¢in kisilik hakkinin korunmasina
iliskin taleplerin nasil isletilecegi bir yandan, velayet hakkinin yasal sinur-
larin berisine ¢ekilmesi ve gereginde kaldirilmasinin yolu yordaminin ne
oldugu diger yandan, ele alinmasi kaginilmaz hukuki sorunlar olarak kar-
simiza gikacaktir. Cocuklarin daha dogdugunda ana-babalarin elinden
alinip devletge yetistirilmesini 6neren Platon’u burada saygi ile aniyoruz.

Anahtar Kelimeler: Anayasa, Ozel Hukuk, Ozel Hukuk Yaptirimla-
11, Dogrudan Uygulama, Telefon Casus Programi
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Legal Effect of the Constitution to Private
Law and the Spy Programmes Downloaded
to the Cellular Phones of the Children

Assoc. Prof. Dr. Ipek Saglam*

The starting point of the mutual interaction in between the Consti-
tution and the private law is the essential subject of an ongoing debate.
Among the countless theories dealing with the said subject, “the legal
effect of the Constitution to private law” is predominant. Accordingly,
the Constitution as perceived before, will not solely be accepted as a text
that regulates the relations in between the people and the public author-
ity and the fundamental organisation of the State; but also as a text that
determines the principles that will directly be applied in between the
relations among the private law entities as well. The fundamental merit
based judgements arising from the Constitution will have to be taken into
consideration among the relations in between the real persons and legal
entities of the private law and the actions contradicting that obligation
will end up with the application of the sanctions of the private law. For
example, in the organisation of the private law legal entities, to adhere to
the constitutional principles regarding the democratic governance will
be necessary and acting contrary to them will cause the voidability of the
resolutions of general assembly and most probably the resolutions to be-
come null and void in the end. The ones exercising the right of parental
authority will have to bear in mind the boundaries of the fundamental in-
dividual rights regulated in the Constitution. The parents acting against
the said rights will meet with the cancellation of their parental authority
and also be held responsible for their actions. The contracts blocking
and obstructing the economical future (especially contracts holding the
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parties liable for an unlimited period of time), are doomed with absolute
nullity.

It is also the topic of another ongoing debate that, through which
path will the realization of the legal effect of the Constitutional principles
and the merit based judgements to the private law zone, will take place. It
must be remembered that the articles of the Constitution do not contain
sanctions regarding the private law relations, but on the contrary they
could be qualified as rules without sanctions. From this point of view; it
would not be wrong to say that there is a necessity of norms that could
bind private law sanctions to the articles of the Constitution which could
enable the entrance through the private law gate. Norms such as these
could be found in the articles regarding the protection of the personal
right in our Turkish Civil Code and the notion of nullity resulting from
contradiction to the public order and to the public morality regulated
in our Turkish Code of Obligations. These regulations in fact must be
completed by the judge and they are blank in the content. It is possible to
call them as “white norms”. The contemporary judge shall decide what is
immoral or what is against public order with the accompaniment of Con-
stitutional merits and he/she shall design the personal rights through
the aspect of Constitutional fundamental and untouchable rights order.
Respectively the usage of article 90 of the Constitution has to be kept in
mind. When there is an issue about protecting the personality right of
a child, two things are essential. First one is starting up with the funda-
mental rights order of the Constitution that is indispensable in designing
the child’s personality right. And secondly the child’s protection of his/
her personal right will initiate with protection from his/her most inti-
mate relatives. Relatives entitled to the parental authority will have to
acknowledge the child as an honorable individual possessing the same
equal rights such as them, which stem from the Constitutional order.
Followingly, the State will have to once in a while fling aside the notions
such as the intangibleness of interparental relationship in between the
father-mother and child.

The parents that have the custodial right may choose to follow their
children with spy programmes they download to their cellular phones.
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This behaviour does not provide a private space to the kid and does
not acknowledge the child as an equal individual of the Constitutional
society with dignity. These attitudes also cause suffocating the right to
develop the child’s spiritual assets even before they are born. We think in
such conditions, private law sanctions must be applied. This is also the
point where the rational authority ends. Rational authority aims to di-
minish one day and tries to equalize the ones being the subject to author-
ity with the ones having that authority while the irrational authority tries
to terminate the personality of the ones subject to authority and keep
that condition for everlastingly. Such derailed irrational authority, will
not benefit from the protection of the Constitution. If being nutty about
the child and loving him/her is not protective but more suffocating, the
claims regarding the protection of personal right of a child, restraining
the parental authority behind it’s limits and abolish it if necessary are, all
future legal problems for us to solve. We salute Plato who advised taking
the children away from their parents the moment they are born, and raise
them by the State.

Keywords: Constitution, Private Law, Private Law Sanctions, Di-
rect Application, Phone Spy Programme



Cocugun Viicut Biitiinliigiiniin Velayet Hakk
Sahibi Anne ve/veya Babaya Kars1 Korunmasi

Dog. Dr. Sera Reyhani Yiiksel*

Velayet, kural olarak kiigiiklerin, istisnai hallerde akil hastaligs, akil
zayifligi, savurganlik, alkol ve uyusturucu madde bagimlilig: gibi neden-
lerle kisitlanan ¢ocuklarinin sahis varliklarinin korunmasi, gelistirilmesi,
iyilestirilmesi, mallarina 6zen gosterilmesi ve bunlara ek olarak onlarin
temsil edilmesi konularinda anne ve babanin ya da bunlardan birinin
sahip olduklar1 yiikiimliliik ve haklarin tiimi olarak tanimlanmaktadur.
Velayetin asil amaci, ¢ocugun korunmasi ve yararmin gozetilmesi ve
giiniin birinde kendi ayaklar1 iizerinde durabilen bagimsiz bir kisilige
sahip olmasini saglamaktir. Velayet hakki, anne ve/veya babaya velayet
altindaki kimseyi temsil etme gibi 6nemli yetkiler vermekteyse de vela-
yet altindaki kimseyi kisi olmaktan ¢ikarmamaktadir. Diger bir ifadeyle
velayet altindaki kimsenin kigilik haklari devam etmektedir. Ayrica
velayet hakkina sahip annenin ve/veya babanin bu haklarini kullanir-
ken ¢ocugun yarari ilkesini her durumda dikkate almak zorunluluklar1
bulunmaktadir. Velayet hakkina sahip olan kisilerin velayet hakk: bag-
laminda ¢ocuga miidahalesinde gozetmeleri gereken anayasal sinirlar
vardir. Nitekim gocuklarin da herhangi bir ebeveyninin ya da bagkaca bir
otoritenin iyilikseverligine/liitfuna bagli olmaksizin insan olarak temel
haklara sahip olmasi s6z konusudur. 1982 Anayasasi 17'nci maddesinde,
herkesin yasama, maddi ve manevi varligin1 koruma ve gelistirme hak-
kina sahip oldugunu belirtmistir. Yine ayn1 maddede kimseye iskence
ve eziyet yapilamayacagy; kimsenin insan haysiyetiyle bagdasmayan bir
cezaya veya muameleye tabi tutulamayacag da ifade edilmistir. Yasama
hakki, Anayasanin sézii ve 0zii itibariyle dokunulmaz, devredilmez
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ve vazgegilmez bir haktir. Onun tamamlayicist olan viicut bitunligi,
gercek anlamda yagama hakkinin saglanabilmesi i¢in 6nemli ve koruma
gerektiren bir haktir. Viicut butiinliigi kisinin sadece fiziki degerlerini
degil, ayn1 zamanda ruhi degerlerini de igerir. Bu anlamda kisinin fiziki
bitinligiine yapilan bir saldiri ile yaralanmasina neden olmak kadar o
kisinin ruhi dengesini sarsmak da viicut butiinligiine yonelik bir saldir1
olusturur. Cocuga iliskin olarak Cocuk Haklarina Dair Sézlesme gesitli
maddelerinde ¢ocuklarin yagamlarinin korunmasi, ¢ocuklarin her tiirli
siddetten korunmalari, iskence ve diger insanlik dig1, acimasiz veya asa-
gilayici muamele ve cezalardan korunmalari ile ilgili diizenlemeler getir-
migtir. Bu kapsamda velayet hakkina sahip olan anne ve/veya baba, her ne
kadar ¢ocugu egitme gorevine ve hakkina sahip olsalar da gocugun viicut
bitinligiine midahale olusturacak sekilde ¢ocuga bedensel/duygusal
ceza verme hakkina sahip degillerdir. Aslinda Tiirk Hukuku bakimindan,
velayet hakki kullanilirken anne ve babanin ¢ocuga herhangi bir bedensel
ceza verme yetkisinin bulunup bulunmadig: sorgulamasi, 6nceki Medeni
Kanun'un tedip hakkini diizenleyen 267'nci maddesinden kaynaklan-
mustir. Tedip hakkina iligkin diizenlemenin oldugu donemde doktrindeki
baskin goriis ve Yargitay uygulamasi tedip hakkinin igeriginde bedensel
ceza verme yetkisini bulundurdugu seklinde olmustur. Ancak Tirk Me-
deni Kanunu tedip hakkiyla ilgili diizenlemeye yer vermedigi icin tedip
hakkinin maddi hukuk anlaminda kaldirilip kaldirilmadig: tartisilmaya
devam etse de velayet hakkinin smirmi, ¢ocugun anayasal haklar giz-
diginden; anne ve/veya babanin ¢ocugu dovmek, ona psikolojik baski
uygulamak, onun onur ve sayginligini zedeleyecek davranislarda bulun-
maktan kaginmalari gerekmektedir.

Anahtar Kelimeler: Cocuk, Velayet Hakki, Cocugun Korunmasi,
Yagama Hakk, Viicut Bitanlugi
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Protection the Body Integrity of the Child against
Mother and/or Father Who Have Right of Custody

Assoc. Prof. Dr. Sera Reyhani Yiiksel*

As a rule, the custody is defined as protection, development and
improvement of personal assets of the children restricted due to reasons
such as mental illness, mental defectiveness, lavishness, alcohol and drug
dependence and taking care of their properties in exceptional circum-
stances and in addition to these, all the obligations and rights of mother
and father or one of them in matters of their representation. The main
purpose of the custody is to protect the child, look out the interests of
the child and to provide to be a self-sustained independent personality
one day. Although the right of custody gives the mother and / or father
important powers such as representing the person under custody, it does
not prevent to be individuated of the person under the custody. In other
words, the personal rights of the person under custody continue. More-
over, the mother and/or father who have right of custody are obliged to
pay regard to the best interests of the child in all cases while they are us-
ing their rights. There are constitutional limits that the people who have
custody rights should observe in their intervention to the child in the
context of the right of custody. Thus, the children also have fundamental
rights as a human notwithstanding benevolence/favour of any parent or
any other authority. In Article 17 of the 1982 Constitution, it has been
stated that everybody has right to life, to protect and develop their mate-
rial and spiritual existence. Also, in the same article, it has been stated
that nobody can be tortured and tyrannized and nobody can be subjected
to any punishment or treatment incompatible with human dignity. The
right to life is inviolable, inalienable right in terms of in terms of the word
and essence of the Constitution. The body integrity which complemen-
tary of it is important and protected right in order able to ensure right
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to life in real terms. The body integrity includes the physical values of
the person, well as spiritual values. In this sense, causing injury by an at-
tack on the physical integrity of the person as well as throwing off that
person balance creates an attack on body integrity. In various articles of
the Convention on Children’s Rights related to the child, the regulations
regarding protection of children’s lives, protection of the children from all
kinds of physical coercion, torture and other inhuman cruel or degrad-
ing treatment and punishment have been put in order. Within this scope,
although the mother and/or father who have right of custody have duty
and right to educate the child, they do not have the right to punish the
child physically/emotionally in the manner that they will intervene the
body integrity of the child. Actually, the questioning whether the parents
have the authority to impose any corporal punishment to the child while
using the right of custody in terms of Turkish Law has been originated
from article 267 that regulates the right to discipline of previous Civil
Code. The dominant view and Supreme Court application in the period
when there was a regulation on the right to discipline has been that the
content of the right of discipline has the authority to impose corporal
punishment. However, since the Turkish Civil Code does not include a
regulation on the right to discipline, although it is continued to discuss
whether the right to discipline has been removed or not in terms of mate-
rial law and due to that the constitutional rights of the child draw the
borders of the right of custody; the mother and/or father should refrain
from beating the child, imposing the psychological pressure to him/her,
behaving in a way that would damage his/her honour and dignity.

Keywords: Child, Right of Custody, Protection of the Child, Right
to Life, Body Integrity



Hukuka Uygunluk Yoniinden
Zorunlu As1 Uygulamasi

Dr. Ogr. Uyesi Kazim Ali Sonat*

Zorunlu ag1 uygulamasi ile Saglik Bakanhg: tarafindan “Genigletil-
mis Bagisiklama Programi” kapsaminda kiigiiklere yonelik yiiriitiilen ve
“bebeklik donemi agilar1” olarak ifade edilen ag1 uygulamalari kastedil-
mektedir. Her tibbi miidahalede oldugu gibi as1 uygulamasinda da mii-
dahalenin hukuka uygunlugu, kural olarak ilgilinin aydinlatilmis rizasi ile
saglanir. Genisletilmis bagisiklik programi kapsaminda uygulanan agilar
bakimindan aydinlatma yiikiimliiliginiin muhatabs ve kiigiik adina riza
agiklamaya yetkili kisi, kiigtigiin yasal temsilcisidir. Yasal temsilci, kii¢tigii
menfaatine oldugu 6l¢tide bu uygulamaya riza gostermekle yitkimludiir.
Uygulamada yasal temsilci tarafindan as1 uygulamasina riza gosterilme-
digi, ag1 uygulamasinin reddedildigi durumlarla da kargilagilmaktadir. Bu
noktada hekimin a1 uygulamasinin reddi karsisinda nasil hareket etmesi
gerektigi, yasal temsilcinin rizast olmaksizin kiiciige as1 uygulanmasinin
miimkiin olup olmadigy, riza olmaksizin as1 uygulayan hekimin fiilinin
hukuka uygun sayilip sayillamayacagi ve hukuka uygun sayilabildigi
ihtimalde bunun hangi hukuka uygunluk sebep veya sebeplerine dayan-
dirilabilecegi sorunlar1 giindeme gelmektedir. Bu sorunlar Yargitay'in ve
Anayasa Mahkemesi'nin kararlarina konu olmustur.

Anayasa Mahkemesi kararlarindan 6nceki donemdeki Yargitay ka-
rarlary, yasal temsilcinin bebeklik donemi agilarina hakli sebep olmaksizin
riza gostermekten kagindigi durumda, Cocuk Koruma Kanunu m. S’te
ongoriilen “saglk tedbiri” yoluyla kii¢tige ast uygulamasi yapilabilecegi;
zorunlu ag1 uygulamasimin kiigiigiin distiin yarari ve tstiin kamusal yarar
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temelinde hukuka uygun oldugu yoniinde idi. Anayasa Mahkemesi'nin
24.12.2015 tarihli bireysel bagvuru kararinda ise, bebeklik donemi
agilarinin riza olmaksizin uygulanmasinin AY m. 13’te aranan kosullar
saglayacak sekilde bir yasal dayanaginin olmadigi ve AY m. 17'de temi-
nat altina alinan kisinin maddi ve manevi varhgmni gelistirme hakkini
ihlal ettigi sonucuna varilmistir. Anayasa Mahkemesinin verdigi bu karar
sonrasi Yargitay uygulamas: da bu kararda benimsenen ¢6ziim yoniinde
sekillenmigtir.

Kanaatimizce ayirt etme giiciinden yoksun kiigiiklere yonelik ag1
uygulamasi s6z konusu oldugunda, hukuka uygunluk sorununun, ki-
giiklerin korunmasi yoniinden ele alinmasi gerekir. Bu yonden CKK m.
S hitkmiiniin, AY m. 17'de aranan yasal dayanag: teskil ettigi ve hakimin
verecegi saglik tedbiri kararina dayali olarak as1 uygulanmasinin hukuka
uygun sayilmas: gerektigi diisiiniilmektedir. Bu olasilikta hekimin fiili
TMK m. 24/II'de belirtilen hukuka uygunluk sebeplerinden yasanin
verdigi yetki temelinde hukuka uygun sayilir. CKK m. S hitkmiiniin zo-
runlu ag1 uygulamasi igin gerekli yasal dayanag; teskil ettigi kabul edildigi
ol¢ide, TMK m. 24/1I'te belirtilen istiin nitelikte 6zel ve kamusal yarar
da somut olayda gerceklesmis sayilmali ve hekimin fiili bu sebeplerle de
hukuka uygun kabul edilmelidir.

Anahtar Kelimeler: Zorunlu As1 Uygulamasi, Bebeklik Dénemi
Asilari, Genigletilmis Bagisiklama Programi, Kigiigiin Korunmas,
Aydimnlatilmig Riza, Tibbi Miidahalenin Reddi, Kisilik Hakki, Viicut
Biitiinliigii, Hukuka Uygunluk Sebepleri, Korunma Ihtiyaci Iginde Olan
Gocuk, Saglik Tedbiri, Kendi Gelecegini Belirleme Hakki, Ozel veya Ka-
musal Nitelikli Ustiin Yarar
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Mandatory Vaccination in Respect
of Lawfulness Problem

Asst. Prof. Dr. Kazim Ali Sonat*

Mandatory vaccination stands for vaccination practices in the
framework of Expanded Program on Immunization by the Ministry
of Health, which refer to babyhood vaccinations. As in every medical
intervention the lawfulness of the intervention must be secured by the
informed consent of the relevant party. In regards to vaccinations in the
Expanded Program on Immunization the party who has to be informed
and is authorized to consent in the name of the minor is the legal repre-
sentative of the minor. The legal representative is obliged to allow the
vaccination as long as it is in the best interest of the child. In some cases
the legal representative does not consent the vaccination of the minor
and refuses it. At this point the following matters arise: the correct posi-
tion to be taken by the physician as against the refusal of the vaccination,
the possibility to vaccinate the minor without the consent of its legal
representative, whether the physician’s action of vaccinating the minor
without its legal representative’s consent can be considered lawful and
if so, on which grounds of justification. These matters have been subject
to the decisions of the Court of Cassation and the Constitutional Court.

In the period before the Constitutional Court decisions, the Court
of Cassation decisions was in line with justifying vaccinating the minor
due to “health precaution” set by the Child Protection Law art. S and
defending the mandatory vaccination as being in the overriding interest
of the child as well as the the overriding public interest. However the
Constitutional Court’s personal application decision from 24.12.2015
resulted for the following: the childhood vaccinations without legal
consent lacks legal ground of fulfilling the conditions set by art. 13 of
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Constitution of the Rep. of Turkey. For this, it violates the right to protect
and improve corporeal and spiritual existence of the individual which is
secured by art. 17 of the Constitution. After this Constitutional Court
decision, the Court of Cassation exercise was also shaped by the Consti-
tutional Court’s solution.

We subscribe to the idea that when vaccination of minors who are
incapable of judgement is the subject of concern, the lawfulness problem
has to be elaborated with respect to the protection of minors. Accordin-
gly we think that Child Protection Law art. S fulfills the necessary legal
ground required by art. 17 of the Constitution and the vaccination needs
to be considered lawful based on the health precation decision by the
judge. In this case the physician’s action is justified according to art. 24/
IT of the Turkish Civil Code. As long as the Child Protection Law art. S
is perceived for fulfilling the required legal ground for mandatory vacci-
nation, the overriding private and public interest indicated by art. 24/1I
of the Turkish Civil Code must also be accounted for and the physician’s
action must be considered lawful for these reasons as well.

Keywords: Mandatory Vaccination, Babyhood Vaccinations,
Expanded Program on Immunization, Protection of Child, Informed
Consent, Refusal of Medical Intervention, Personality Right, Integrity of
the Body, Grounds of Justification, Child in Need of Protection, Health
Precaution, Patients Right to Self-Determination, Overriding Private
and Public Interest



Anayasa Mahkemesi’nin Tiirk Medeni
Kanunu’nun 300. Maddesi Hakkindaki
Kararinin Anayasa Mahkemesi’nin Soybagina
Iligkin Diger Davalardaki Siirelerle Ilgili Iptal
Kararlari ile Birlikte Degerlendirilmesi

Ar. Gor. Dr. Fatma Zeynep Altiner Yolcu™

Tirk Medeni Kanunu'nun soybagmna iliskin diizenlemelerinde,
Kanun Koyucunun ihtilafh bazi konularin dava yolu ile ¢6ziimlenmesini
tercih ettigi gorilmektedir. Soybaginin kurulmasini ya da sona erdiril-
mesini konu edinen bu davalar yenilik doguran davalardir; dolayisiyla
bu davalar i¢in hak diigiiriici siireler diizenlenmigtir. TMK’da bu davalar
i¢in getirilen hak disiiriicii siireleri diizenleyen bazi hitkiimler, Anayasa
Mahkemesinin iptal kararlarina konu olmusgtur. Anayasa Mahkemesi, ilk
olarak 25.6.2009 tarihli karariyla TMK m.289 hitkmiindeki kocanin dava
agma suresini diizenleyen fikradaki “...herhalde dogumdan baslayarak
bes yil...” ibaresini Anayasa’ya aykur1 bularak iptal etmistir. [lerleyen sii-
regte, 27.10.2011 tarihli karar ile TMK m.303/2 hitkmiindeki ¢ocugun
agacagl babalik davasi igin siireye iliskin diizenlemenin iptaline karar
verilmistir, 15.3.2012 tarihli karariyla, gecikmeyi hakli kilan sebepler
i¢in bir aylik ek siire tantyan TMK m.303/4 hitkmii de ¢ocuk yoniinden
iptal edilmistir. Evlatlik iliskisinin kaldirilmas: davasi i¢in TMK m.319
hitkmiindeki “... ve her halde evlat edinme igleminin iizerinden beg
yil...” ibaresi de 27.12.2012 tarihli karar ile iptal edilmistir. Son olarak,
10.10.2013 tarihli karar1 ile de TMK m.291 hitkmiindeki kayyim igin
aranan dogumdan baglayarak bes yillik siireyi de iptal etmistir. Anayasa
Mahkemesinin TMK m. 289 hitkmiindeki bes yillik siireyi iptal etmesi,
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diger davalardaki siireler igin de gerekge olarak gosterilmis, adeta bir do-
mino etkisinin dogmasina sebep olmustur.

Ancak, son olarak, TMK m.300 hitkmiindeki tanimanin iptali da-
vasi i¢in getirilen siireler agisindan inceleme yapan Anayasa Mahkemesi,
25.12.2019t.,,E.2019/102 K.2019/99 Sayili Kararinda, hitkmiin iptaline
iliskin talebi reddetmigtir. TMK m.300/1 hitkmiine gore, tantyanin dava
hakki, tanimanin tizerinden bes y1l gegmekle diiser. Davay1 agmak igin bes
yillik dist siirenin Anayasaya uygunlugunu inceleyen Mahkeme, hitkmi,
TMK m.300/4 hitkmiindeki “hak diigiiriic siireler gectigi halde sebebin
ortadan kalkmasindan baglayarak bir ay i¢inde dava agilabilecegi’ne dair
hitkiim ile birlikte yorumlamisg ve red karar1 vermistir.

Kararn ilging yonii, hak diisiiriicii siirelere iliskin bazi ibarelere dair
iptal kararlar1 veren Anayasa Mahkemesi'nin, tanimanin iptali davasi i¢in
farkli bir yaklasimda bulunmasidir. Anayasa Mahkemesi'nin iptal karar-
larma doktrinde yoneltilen 6nemli elestirilerden biri, diger davalardaki
stireler iptal edilirken, tanimanin iptali davasinda bes yillik ist siirenin
TMK m. 300 hitkmiinde korunuyor olmasinin, benzer menfaatleri di-
zenleyen hitkiimler arasindaki dengeyi bozduguna yonelikti. Bu elestiri-
lere ragmen, Anayasa Mahkemesi'nin TMK m.300 hitkmiine iliskin iptal
talebini reddetmesi ve bu red kararmi dayandirdigi gerekgeler, kararin
6nemini arttirmaktadir. Bu nedenle tebligimizde, oncelikle Anayasa
Mahkemesinin soybag1 davalarindaki siirelere iptaline iligkin kararlarina,
gerekgelerine ve yoneltilen elestirilere deginip, TMK m. 300 hiikmiine
iligkin iptal talebini red kararini ve gerekgelerini, 6nceki kararlarla kargi-
lagtirarak degerlendirmeye ¢alisacagiz.

Anahtar Kelimeler: Soybaginin Reddi Davasi, Babalik Davas,
Evlatlik Iligkisinin Kaldirilmasi Davasi, Tanimanin Iptali Davasi, Hak
Disiirticti Siireler
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The Evaluation of the Constitutional Court’s
Decision Regarding Article 300 of the Turkish
Civil Law with Cancellation Decisions Regarding
Prescription Period Concerning Lineage The Term
in other Proceedings of the Constitutional Court

Res. Asst. Dr. Fatma Zeynep Altiner Yolcu*

In the legislations of the TMK regardinglineage, it has been observed
that the Lawmaker prefers that some disputed issues be resolved by way
of litigation. Denial of paternity, revocation of recognition (and even
the case of abolishing the adoption relationship in terms of similarity of
interests) and paternity cases are related with formative rights; therefore,
these cases are subject to prescription periods. The prescription periods
imposed for these cases in the TMK have been the subject of the annul-
ment decisions of the Constitutional Court. The Constitutional Court,
with its decision dated 25.6.2009, first annulled the phrase “... in any
case five years starting from birth...” in the clause regulating the period
of filing a lawsuit of the husband under article 289 of the TMK, as uncon-
stitutional. In the following process, with the decision dated 27.10.2011,
it was decided to annul the regulation regarding the deadine of the pater-
nity case to be filed by the child under Article 303/2 of the TMK, with
its decision dated 15.3.2012, which grants an additional period of one
month for the reasons justifying the delay, TMK Article 303/4 provision
was also annulled in favor of the child. In the case of the abolition of the
adoption relationship, the phrase “... and five years from the adoption
process in any case ...” in the provision of Article 319 of the TMK was
also canceled with the decision dated 27.12.2012. Finally, with its deci-
sion dated 10.10.2013, it has also canceled the five-year period starting
from the birth sought for the trustee under article 291 of the TMK. The
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cancellation of the five-year period in TMK Article 289 by the Consti-
tutional Court has been shown as a justification for the periods in other
cases, almost causing a domino effect.

However, finally, the Constitutional Court, which examined the terms
set for the annulment of the recognition in the article 300 of the TMK,
rejected the request for the annulment of the provision in its Decision No.
25.12.2019 t., E2019 / 102 K.2019 / 99. According to the TMK Art.300
/ 1 provision, the right of the recognizing person to litigate falls within five
years after recognition. Examining the Constitutionality of the five-year up-
per limit to file the case, the Court interpreted the provision together with
the provision of Article 300/4 of the TMK which states that “although the
subscription periods have passed, a lawsuit can be filed within one month
from the disappearance of the cause” and gave a rejection decision.

The interesting aspect of the decision is that the Constitutional
Court, which made annulment decisions related with some phrases re-
garding the prescription periods, took a different approach for the annul-
ment of recognition case. One of the important criticisms directed in the
doctrine to the annulment decisions of the Constitutional Court is that
while the periods in other cases are canceled, in the case of annulment of
recognition, the upper period of five years is covered by the TMK Article
300 disrupts the balance between the provisions regulating similar inter-
ests. The rejection of the Constitutional Court of request for annulment
of the ruling of TMK Article 300 despite these criticisms and the reasons
underlying this rejection increase the importance of this decision. For
this reason, in our communique, first of all, we refer to the decisions of
the Constitutional Court regarding the annulment of the deadlines in pa-
ternity cases, justifications for the decisions and the criticisms directed to
the them and then we will try to evaluate the rejection decision of cancel-
lation request of the rulings of TMK Article 300 and the reasons for the
cancellation request by comparing with the previous decisions.

Keywords: Rejection of Paternity Lawsuit, Paternity Lawsuit, Can-
cellation of Adoption Relationship Lawsuit, Cancellation of Recognition
Lawsuit, Prescription Periods
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Yénetim Kurulu Uyesinin Sirketin Kamu
Borglarindan Sorumlulugu Bakimindan
30.05.2019 Tarihli Anayasa Mahkemesi
Kararinin Degerlendirilmesi

Dog. Dr. Birgiil Sopact Oztuna*

Anonim sirketin kamu bor¢larindan temsil ve imza yetkisi olmayan
yonetim kurulu tiyesi sorumlu tutulabilir mi? Sirketin kamu borglarin-
dan dolay1 yonetim kurulu tiyelerinin sahsi sorumlulugunu 6ngéren 6zel
kanun hiikiimleri, Anayasa m.35'deki miilkiyet hakkini ihlal eder mi?
Bu giincel sorular bakimindan ti¢ adet kars: oy igeren 30.05.2019 tarihli
AYM Karar1 6nem arz etmektedir. Tebligimizde, sirketin SGK borcu
dolayisiyla diger yonetim kurulu iyeleri ve sirket ile birlikte aleyhine
icra takibi yapilan bir yonetim kurulu tyesinin, “temsile ve imza yetkisi
bulunmadigindan sorumlu olmadigs ve ilgili kanun hikmiiniin(5510 sayil
Kanun m.88/f10) Anayasa’mn 3S.maddesine aykiri oldugu” iddiastyla
bagvurusu iizerine AYM nin verdigi 30.05.2019 tarihli Karar1 (R.G Tarih
19.07.2019 R.G. Say130836), ilgili hitkiimler ve Yargitay kararlariyla bir-
likte incelenerek, degerlendirilmistir.

Tebligimizde, 6ncelikle TTK hitkiimlerinden hareket edilmistir. Yo-
netim kurulu tiyelerinin sorumlulugunu diizenleyen TTK m.553’e gore,
yonetim kurulu tiyeleri, kanundan ve esas sozlesmeden dogan yikiim-
laliiklerini kusurlaryla ihlal ettikleri takdirde verdikleri zarardan sirkete,
pay sahiplerine ve sirket alacakhilarina kars1 sorumludurlar. Goraldagi
tizere, TTK m.553 hitkmiinde y6netim kurulu tiyelerinin, sadece sirkete,
pay sahiplerine ve sirket alacaklilarina kars1 sorumlulugu diizenlenerek,
yetki devri ve kontrol disi durumlar igin sorumluluga sinir getirmistir.
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Ayrica TTK m.557'de farklilagtirlmus teselsiil esasiyla, yonetim kurulu
tiyesinin kusuruna ve durumun gereklerine gore zararin kendisine yiik-
letilebildigi 6l¢iide sorumlu olacagi 6ngorilmiistiir. Buna karsilik 5510
sayili Kanun m.88/£.20, 6183 sayili Kanun Miikerrer m.35 ve 213 sayili
Kanunu'nun m.10/f.1'de vergi ve SGK borglarindan dolay1, yonetim
kurulu diyelerinin kamu kurum ve kuruluslarina kars1 sorumluklar daha
genis sekilde diizenlenmigtir. Ayrica Yargitay’in sirketin SGK ve vergi
borglar1 dolayisiyla yonetim kurulu tiyelerinin sahsi sorumluluguna ilis-
kin kararlar1 da mevcuttur. Tebligde, bu hiikiimler ve yargi kararlar1 AYM
karari ile birlikte ele alinarak, degerlendirilmistir.

Anahtar Kelimeler: Anonim Sirket, Yonetim Kurulu, Yonetim Ku-
rulu Uyesinin Sorumlulugu, Anayasa’ya Aykirilik, Miilkiyet Hakki
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Evaluation of the Constitutional Court
Decision Dated 30.05.2019 Regarding the
Liability of a Member of the Board of Directors
for the Public Debts of a Company

Assoc. Prof. Dr. Birgiil Sopac1 Oztuna’

Can a member of the board of directors, who is not authorized to
represent and sign, be held liable for the public debts of a joint stock
company? Does the specific law provisions stipulating the personal li-
ability of members of the board of directors for the public debts of the
company violate the property rightin Article 35 of the Constitution? The
Constitutional Court decision dated 30.05.2019, which includes three
opposing votes, is a significant decision regarding the up-to-date ques-
tions above. In our paper, the decision of the Constitutional Court dated
30.05.2019 (Official Gazette Date 19.07.2019 RG Number 30836 ) given
by the Constitutional Court has been examined and evaluated together
with the relevant provisions and the Supreme Court decisions. The ap-
plication to the court is regarding a member of the board of directors,
who was commenced execution proceedings with other board members
and the company due to SSI debts, on the claim that “is not liable for not
having the authority to represent and sign, and the relevant legal provision
(Law No. 5510 Art.88/X) is contrary to Article 35 of the Law’”.

In our paper, primarily, the provisions of the TCC (Turkish Code of
Commerce) were taken into consideration. According to Article 553 of
the TCC regulating the liability of the board of directors, the members
of the board of directors are liable to the company, shareholders and
company creditors for the damages they cause, if they violate their obli-
gations arising from the law and the articles of association. In addition,
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it is stipulated that the member of the board of directors will be liable to
the extent that the damage can be attributed to him according to the fault
of the board member and the requirements of the situation, based on the
differentiated solidarity principle in Art.557 of TCC.

On the other hand, the liability of the members of the board of di-
rectors against the public institutions and organizations due to tax and
SSI debts is more broadly regulated in the Law No. 5510, Art.88/XX;
Law No. 6183 bis Art.35, and Law No. 213, Art.10/1. Furthermore, the
Supreme Court has decisions regarding the personal liability of the mem-
bers of the board of directors due to the company’s SSI and tax debts. In
the paper, these provisions and judicial decisions have been considered
together with the Constitutional Court decision.

Keywords: Joint Stock Company, Board of Directors, Liability of a
Board Member, Unconstitutionality, Property Right



Anonim ve Limited Sirketlerde Pay Sahipligi
Hakkinin Miras Yoluyla Intikali

Dog. Dr. Ozlem Karaman Cosgun*™

Anonim ve limited sirketler sermaye sirketleridir. Sahis girketlerden
ayirildiklar: temel husus, ortaklarin degil sermaye unsurunun 6nem tagi-
masidir. Bu 6zellik pay sahipliginin miras yoluyla intikalinde de etkisini
gosterir.

Anonim sirketlerde payin intikalinde, paylar1 borsaya kote edilmis
sirketler ile kote edilmemis sirketler bakimindan farkli diizenlemeler
kabul edilmigtir. Paylar1 borsaya kote edilmemis sirketlerde paylarin
miras yoluyla iktisabinda, miilkiyet ve malvarhgina iliskin haklar derhal
mirascilara geger. Genel kurula katilma haklari ile oy hakki ise ancak sir-
ketin onay1 ile gegecektir. Paylarin miras yolu ile intikalinde sirketin onay
vermeyi reddetme imkani, paylar1 ger¢ek degeri ile devralmay: 6nermesi
sart1 ile sinirlanmustir. Payin gercek degerinin belirlenmesi ve miras¢inin
haklarini korumak bakimindan cesitli tedbirler alinmigtir. Ancak bu ted-
birler, 6zellikle sirketin ¢ogunluk paylarinin miras yoluyla intikal etmesi
ya da sirketin tek ortakli olmasi ihtimalinde yetersiz kalmaktadir. Miras-
cilik haklar1 bakimindan sorunlar ortaya ¢ikmaktadir.

Paylar1 borsaya kote edilmis sirketlerde payin intikalinde, borsaya
kote edilmemis sirketlere kiyasen devralani daha fazla koruyucu bir
diizen benimsenmistir. Nitekim sirketin miras yoluyla iktisap halinde
pay sahipligi sifatinin kazanilmasini reddedemeyecegi kabul edilmistir.
Ancak haklarin intikali bakimindan 6zel diizenleme yapilmamistir. Bu
sebeple miras yolu ile intikale, borsa disinda iktisaba iliskin hitkmiin
uygulanmas: gerekecektir. Ancak bu durum, paylar1 borsaya kote sirket-
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lerde payin devrinde haklarin ge¢isi bakimindan kanun koyucunun genel
yaklagimina ters neticeler ortaya ¢ikarmaktadir. Miras¢inin miilkiyet
hakki bakimindan da bir kisitlamaya yol agmaktadir.

Limited sirketlerde esas sermaye payinin miras yoluyla intikalinde
tiim haklar ve borglar, genel kurulun onayna gerek olmaksizin gegmekte-
dir. Sirket ancak, paylar1 kendi veya ortag: ya da ti¢tincii bir kisi hesabina
gercek degeriyle devralmay1 onererek onay vermeyi reddedebilir. Red
kararina kadar gegecek siiregte miras¢1 paydan kaynaklanan haklar: kul-
lanabilir, genel kurul toplantilarina katilarak oy kullanabilir. Red karar1
geriye etkilidir. Ancak red kararina kadar gegen siire iginde alinan genel
kurul kararlarinin gegerliligi bundan etkilenmez. Limited sirketlerde de
pay1 miras yoluyla iktisap edeni korumak amaciyla, payin gercek degeri-
nin tespiti bakimindan 6zel diizenleme getirilmistir. Ancak yapilan di-
zenlemeler, miras¢inin haklarinin korunmasi bakimindan yeterli degildir.

Teblig kapsaminda, anonim ve limited sirket paylarinin miras yo-
luyla intikali bakimindan farkliliklar, neticeleri, miras¢1 lehine getirilen
diizenlemelerin yerindeligi, miras¢inin haklarinin korunmasi bakimin-
dan alinan tedbirlerin yeterliligi, Ticaret Hukuku ve Miras Hukuku di-
zenlemeleri ile Anayasa Hukuku'nda miilkiyet hakki bakimindan detayl
bir sekilde ele alinacaktir.

Anahtar Kelimeler: Anonim Sirket, Limited Sirket, Pay, Mirasg,
Miilkiyet Hakki
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Transfer of Shareholding Rights by Heritage in
Incorporations and Limited Liability Companies

Assoc. Prof. Dr. Ozlem Karaman Cosgun*

Incorporations and limited liability companies are equity com-
panies. Their main difference from partnership companies is that the
important element is not the partners but the capital. This feature also
affects the transfer of shareholding by inheritance.

Different regulations have been adopted in the transfer of shares
in joint stock companies, in listed and non-listed companies. The rights
of ownership of the shares and assets relating thereto shall be deemed
immediately transferred to the heirs in the acquisition of shares by in-
heritance in non-listed joint stock companies. The right to participate in
the general assembly and the right to vote will be transferred only upon
approval of the company. The possibility of the company to reject the
approval of inheritance of the shares is limited with the condition that it
proposes to take over the shares with their real value. Various measures
have been taken to determine the real value of the share and to protect
the rights of the heir. However, these measures are insufficient, especially
in the event that the majority shares of the company are inherited or the
company has a single shareholder. Problems arise in terms of inheritance

rights.

In the transfer of shares in listed joint stock companies, a more
protective approach for the heir is adopted compared to non-listed com-
panies. Thus, it has been accepted that the company cannot reject the
acquisition of the title of shareholder in case of inheritance. However, no
special rule has been adopted in terms of transfer of rights. Therefore, the
provision regarding inheritance and acquisitions in non-listed joint stock
companies shall apply there. However, this creates results contrary to
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the general approach of the legislator in terms of the transition of rights
in listed companies. It also causes a restriction in terms of the right to
property of the heir.

In limited liability companies, all shareholding rights and obliga-
tions shall be deemed transferred to the heir without requirement of
approval of the general assembly. The company may only reject to give
approval by proposing to acquire the shares to its own account or to its
shareholder or to a third party. In this case until the rejection decision,
the heir can use the rights arising from the shareholding; participate in
the general assembly meetings and vote. The rejection decision has a ret-
roactive effect. However, the validity of the general assembly resolutions
taken within the period until the rejection decision is not affected by this.
In limited liability companies, a special arrangement has been made for
determination of the real value of the share in order to protect the right
of the heirs, however, they are not sufficient.

In this presentation, the differences in terms of inheritance of the
shares in joint stock and limited liability companies, their consequences,
the appropriateness of the regulations brought in favor of the heir, the
adequacy of the measures for the protection of the rights of heirs, shall
be discussed in detail under the Commercial Law and Inheritance Law
regulations and the right to property in the Constitutional Law.

Keywords: Incorporation, Limited Liability Company, Share, Heir,
Right to Property



Bankacilik Kanununun Baz1 Ozel Pay
Edinimlerine Iligkin Diizenlemeleri ve

Bu Diizenlemelerin Ozel Miilkiyet Hakk:
Bakimindan Degerlendirilmesi

Dr. Ogr. Uyesi Hanife Dogrusoz Kosut*

BankK. 6zel ve istisnai bir yapiya sahiptir. BanK’nun amaci finan-
sal piyasalarda giiven ve istikrarin saglanmasi, kredi sisteminin etkin bir
sekilde ¢aligmasi, tasarruf sahiplerinin hak ve menfaatlerinin korunma-
sidir (BanK. m.1). Bankacilik sektériiniin giivenli ve istikrarl bir gekil-
de islemesi sadece tasarruf sahiplerinin degil, ayn1 zamanda kamunun
menfaatinedir. Bu amagla BanK. Ticaret, Medeni ve Anayasa Hukuku
baglaminda bazi istisnai diizenlemelere yer vermektedir. Bu istisnai di-
zenlemelerin ¢ogunun 6zellikle Anayasa ile giivence altina alman &zel
miilkiyet hakki ile gelistigi soylenebilir. BanK m. 18 bir bankada belirli
oranlar1 agan veya belirli nitelikteki pay edinimlerini BBDKur. onayina
baglanmaktadir. Maddeye gore pay edinimleri iki grup altinda diizenle-
mistir. Birinci grupta, bir bankadaki belirli oranlarin agilmasi sonucunu
doguran pay edinimleri yer almaktadir. Buna gore bir bankada dogrudan
veya dolayli pay sahipligi yoluyla sermayenin % 10'nu veya daha fazlasini
temsil eden paylarin edinilmesi veya bir ortaga ait dogrudan veya dolayh
% 10, % 20, % 33 ve % S0’sini agmas1 sonucunu veren pay edinimleri ile
bir ortaga ait paylarin bu oranlarin altina diismesi sonucunu veren pay
devirlerinin BBDKur. iznine tabidir. Devreden kisinin tiizel kigi olmasi
halinde de hiikiim uygulanir. Ikinci gruptaki devre konu olan paylarin,
orani degil, niteligi onemlidir. Buna gore bir bankada y6netim kuruluna
veya denetim komitesine iiye se¢me imtiyazi veren paylarin tesisi, devri
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veya yeni imtiyazh pay ihraci devredilen payin orani dikkate alinmaksizin
BBDKur. iznine tabidir. Madde sadece pay devirlerini degil, pay tizerin-
de intifa hakk: kurulmas: hallerini de kapsamaktadir. BDDKur/nun izni
alinmaksizin pay defterine yapilan kayitlar hitkiimsiizdiir ve devralan bu
paylara ait temettii hari¢ ortaklik haklarini kullanamayacaktir. Bir bagka
deyisle, pay1 edinen kisi pay sahipligi haklarindan kaynaklanan genel
kurula katilma, oy kullanma gibi pek ¢ok hakki kullanamayacak, sadece
malvarliksal haklar1 kullanabilecektir. Madde paylari borsada islem goren
bankalar ve banka paylarinin icra dairesinden satin alinmasina iliskin 6zel
diizenlemeleri sakli tutmaktadir. Madde tigiincii bir grup altinda nitelikli
paya sahip ortaklarin kurucularda aranan nitelikleri kaybetmesi halin-
de, temettii hari¢ hi¢bir ortaklik hakkindan faydalanamayacaklarini, bu
haklarin Fon tarafindan kullanilacagini diizenlemektedir. Calismamizda
tim bu diizenlemelerin TTK hitkiimleri ile kargilastirmasina ve Anayasa
ile giivence altina alinan 6zel miilkiyet hakki karsisindaki durumuna yer
verilecektir.

Anahtar Kelimeler: Bankacilik Kanunu, Pay Edinimleri, BDDKur.
Izni, Pay Sahipligi Haklar1
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The Regulation of the Banking Law
Regarding Some Special Acquisition of Shares
and the Review of These Regulations in
Accordance with Private Property Right

Asst. Prof. Dr. Hanife Dogrusoz Kosut*

The main objective of BL is to ensuring the confidence and stability
in the financial markets, the efficient functioning of the credit system,
and the protection of the rights and interests of the depositors. In this
sense BL includes some exceptional regulations in the context of Com-
pany, Civil and Constitutional Law. It can be said that most of these
exceptional regulations conflict with the private property right which is
guaranteed by the Constitution. According to the BL Art. 18, share ac-
quisitions are organized under the two groups. The first group includes
share acquisitions in a bank that result in exceeding certain percentages.
Accordingly, the acquisition of shares by one legal or natural person di-
rectly or indirectly of shares representing 10% or more capital of a bank or
the acquisition of shares that result in a direct or indirect exceeding 10%,
20%, 33% and 50% of one shareholder and any transfer of shares that
result in the decrease of the shares below these percentages shall require
the permission of the Board. In the second group the qualifications of
the shares are important which are subject to the transfer. The transfer of
preferential shares with the right of promoting a member to the board of
directors or audit commitee or issue of new shares with privilage shall be
subject to the Board’s authorization irrespective of percentage of shares.
The records which made in the book shares after the transfering of shares
without the permission of the Board are null and void and the transferee
will not be able to use its partnership rights, except for the dividends of
these shares. The article reserves the special regulations regarding the

Marmara University Faculty of Law Commercial Law Department



Ozel Hukukun Giincel Sorunlari ve Anayasa’min Ozel Hukuka Etkileri
58 Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

banks whose shares are exchanged on the market and the purchased of
the bank shares from the execution office. By the way of a third group
the article also regulates that the shareholders whose holding qualified
shares and do not bear conditions required for the founders, shall not
benefit any shareholder rights other than dividends and these rights shall
be used by the Fund. In this study, the comparison of all these regulations
with the provisions of the TCC and their situation against the private
property right which is guaranteed by the Constitution will be included.

Keywords: Banking Law, Acquisition of Shares, Banking Regulati-
on and Supervision Board, Shareholder Rights



Anonim Ortaklikta Pay Sahipleri Arasi
Menfaat Dengesi Bakimindan Anayasal
Miilkiyet Hakkinin Etkisi — Anayasal
Ekonomik Haklar Ortakliklar Hukuku’nda
Bireysel Koruma Saglayabilir mi?

Dr. Ogr. Uyesi Argun Karamanhoglu*

Anonim ortakliklar, Tiirk Ticaret Kanunu'nda (TTK) sermaye
ortaklig1 olarak agik¢a diizenlendigi gibi 6zellikleri itibariyla, en saf ni-
telikteki sermaye ortakligi oldugu séylenebilir. Ulkemizdeki anonim or-
takliklarin biiyiik boliimiiniin, halka agik olmayan, az sayida ve birbiriyle
yakin iligki icindeki pay sahibinden olugmasi kargisinda, bu tip ortakliklar
icin irade serbestisinin en iist diizeyde olacag diisiincesi akla gelebilir.
Buna kargilik; ¢ogunluk ilkesinin kargisinda, azinhik pay sahiplerinin
baskilanmasi ve halka agik anonim ortakliklarda biiyiik bolimi kiigiik
yatirimei olan on binlerce veya daha fazla pay sahibi olmasi nedeniyle,
yasa koyucular ve doktrin; azinlik pay sahiplerinin korunmasina biiyiik
onem vermiglerdir.

Pay sahipligi mevkiinin ayni1 zamanda Ozel Hukuk anlaminda miil-
kiyet hakkina dayanan bir konum oldugu agiktir. Bu bakimdan, pay sa-
hipligi mevkiinin korunmasinda anayasal bir hak olan miilkiyet hakkinin
korunmasi boyutunun da oldugu kabul edilmelidir. Gergekten, Alman
Anayasa Mahkemesi; Feldmiihle ve Macrotron kararlarinda azinlik pay
sahipleri yontinden Federal Almanya Cumhuriyeti Anayasasinin miil-
kiyet hakkina iligskin 14. maddesinden hareketle koruma saglanabilecegi
yoniinde kararlar vermis; sonrasinda verdigi MVS/Lindner kararinda da
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benzer incelemeyi yapmakla birlikte, Macrotron kararindaki kabuliinden
donerek, borsa kotundan ¢ikmanin, azinlik pay sahiplerinin anayasal
miilkiyet hakkini ihlal etmedigi sonucuna ulagmugtur.

1982 tarihli Anayasamizin 3S. maddesinde miilkiyet hakki di-
zenlenmigtir. TTK'da da azinlik pay sahiplerini koruma amacina 6nem
verilmis ve olumlu azinhk haklari diizleminde, azinlik pay sahiplerinin
haklarini koruyucu cesitli hitkiimler ve mekanizmalar gelistirilmistir.
Tebligimizde; birlesmeye iliskin TTK md. 141 ve 151/f.6'da diizenlenen
ayrilma akgesi, sirketler topluluguna iliskin TTK md. 208'de diizenle-
nen ve Anglo-Amerikan Hukuku'ndaki ¢ikarma (squeeze-out) hakkina
benzetilen satin alma hakk: gibi azinligin pay sahipligi sifatini sona erdi-
rebilecek baz1 diizenlemeler bulundugu gibi anonim ortakliklarin hakl
nedenle feshinde, hakimin uygun diisen ¢6ziim olarak, davanin tarafi
olmayan pay sahibinin ¢ikarilmasina karar verip vermeyecegi tartismas;
borsa kotundan ¢ikmanin, pay sahiplerine olasi etkisi gibi bagliklar pay
sahipleri arasindaki menfaat uyusmazliklar: bakimindan anayasal miilki-
yet hakkinin uygulanmasi yoniiyle ele alinacaktur.

Arastirmalarimiz  dogrultusunda, inceleyebildigimiz ~Anayasa
Mahkememiz’'in kararlarinda, TMSF tarafindan el konulan ve Fon’a
devredilen bankalarin pay sahipligi ve bu bankalara iligkin sorumluluk
davalar1 baglaminda incelenmis ise de bizim ele almayi istedigimiz yuka-
ridaki bagliklara iligkin bir karar tespit edilememistir. Calismamizda, bu
durumun olas1 nedenleri ve pay sahipleri arasindaki menfaat dengesine
iligkin uyusmazliklar yoniinden, anayasal miilkiyet hakk: tizerinden bir
doktrin gelistirilmesinde Anayasa Mahkememiz'in olas1 katkilar1 da tar-
tigilacaktir.

Anahtar Kelimeler: Miilkiyet Hakki, Azinlik Pay Sahipleri, Kiigiik
Yatirimeilar
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Effect of Constitutional Private Property Right
in Balance of Interest Between Shareholders of
Corporations - Does Constitutional Economic
Rights Provide Protection in Company Law?

Asst. Prof. Dr. Argun Karamanlioglu*

Corporations (or joint stock companies) are defined as capital
companies in Turkish Commercial Code (TCC) while they are the
most typical type of capital companies based on their characteristics.
As most of the corporations in Turkey are closed corporations with a
limited number of shareholders who have close personal relations, it
may be argued that party autonomy should be at its highest level in this
type of companies. On the other hand, majority principle that may cause
abuse of minority shareholders and public corporations having tens of
thousands of shareholders most of whom are small investors caused
legislators and legal scholars to put a special emphasis on protection of
minority shareholders.

It is obvious that shareholding status is also based on private prop-
erty in sense of Private Law. Thus, protection of shareholding status has
a dimension of protection of private property which is a constitutional
right. Indeed, German Constitutional Court decided in favor of protec-
tion of minority shareholders based on Constitution of Federal Republic
of Germany art. 14 which regulates property right in its Feldmiihle and
Macrotron decisions. However, in its later decision of MVS/Lindner
changed its decision in Macrotron, determining delisting does not breach
property right of minority shareholders.

Art. 35S of Turkish Constitution regulates private property right.
TCC also put emphasis on minority shareholders protection and several
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different provisions and mechanisms protecting minority shareholders
within context of so-called positive minority shareholders” rights are
developed. We aim to discuss subjects like TCC art. 141 and 151/p.6
regulating so-called exit compensation, TC art. 208 within provisions of
groups of companies regulating right to purchase which is similar to (but
different than) squeeze-out right in Anglo-American law, whether court
may decide to cash-out minority shareholders who are not a party in
claims of dissolution of corporation for good cause as an appropriate and
conscionable solution for interested parties and possible effects of delist-
ing to shareholders with regard to implementation of private property as
a constitutional right in shareholder disputes.

We have not detected any decision of Turkish Constitutional Court
in above mentioned subjects although there are few decisions based on
claims of property right with regard to banks that have been transferred
to Savings Deposit Insurance Fund and claims of liability regarding these
banks. We would also like to draw attention to possible reasons of this
and possible contributions of Turkish Constitutional Court in develop-
ment of a doctrine about implication of constitutional right of private
property in shareholder disputes.

Keywords: Property Right, Minority Shareholders, Small Investors
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Anayasa Mahkemesi (AYM) Kararlarinin
I¢ Uyumu ve Aile Hukukuna Etkisi
Sorunu: Soyadi ve Aile Konutuna

Iligkin AYM Kararlarinin Analizi

Prof. Dr. Ece Goztepe*®

23 Eylil 2012 tarihinden itibaren kesinlesmis yargi kararlarina kars:
gidilebilen Anayasa Mahkemesine bireysel bagvuru yolu, sekiz yilin
sonunda dokuz bine yaklasan karar sayisiyla AYM’nin asli is yikina
olusturmaktadir. Verilen ihlal kararlarinin toplam karar sayisina oranina
(4661/8746) bakildiginda ise ihlal kararlarinin, 6rnek alinan iilkelerden
Almanya ile kargilastirildiginda hayli yiiksek oldugu goriilmektedir.
Ihlal kararlarinin icrasinin sadece yargi organlar eliyle, yargilamanin
yenilenmesi yoluyla gergeklestirilemeyecegi agiktir. Birgok ihlalin yarg:
organlarinin normlar1 temel hak ve 6zgiirliklere aykir1 sekilde yorum-
lamalarindan degil, bizzat somut olaya uygulanan yasalarin anayasaya
aykirihigindan kaynaklandigi AYM tarafindan giderek artan oranda dile
getirilmektedir. Bu tiir kararlara ilk 6rneklerden birisi, AYM'nin Medeni
Kanunun 187. maddesinde diizenlenen evli kadinlarin soyadina iligkin
kararidir. AYM her ne kadar kararini CEDAW madde 16 (1) g bendi ile
iligkili olarak “zimni ilga” tezine dayandirmigsa da, pratikte bu ihlal kara-
rinin icrast igin zorunlu olan hukuki diizenlemeler yasakoyucu tarafindan
héla yapilmamstir.

Aynu sekilde velayeti annesinde olan ¢ocugun annenin soyadini ta-
simasi talebinin reddedilmesini, aile hayatina saygi hakkina aykir1 bulan
AYM karar1 sonrasinda Medeni Kanunun hem 321. maddesinin, hem de
genel olarak soyadh ile ilgili biitiin maddelerinin evlilik, bosanma ve vela-
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yet hakk: dikkate alinarak bir biitiin olarak degerlendirilip diizenlenmesi
gerekirken, bugiine kadar yasakoyucu tarafindan béyle bir girisimde
bulunulmamugtir.

Aile konutu ile ilgili birgok bagvuruda da icra hukukundaki diizenle-
melerin uygulanmasi ile aile hukukunda bir giivence olarak diizenlenen
aile konutunun farkli uygulamalar nedeniyle kabul edilis amag ve islevine
aykir1 sekilde yorumlandigr ve uygulandig goriilmektedir. Verilen ihlal
kararlarinin icrasinin ancak bu iki temel kanundaki normlarin uyumlu-
lagtirilmasi yoluyla miimkiin oldugu gériilmektedir.

Tebligde AYM'nin evli kadinlarin soyadi, bosanma sonrasi velayeti
anneye verilmis ¢ocuklarin soyadi ve aile konutuna iliskin kararlar: in-
celenecek, kararlarin gerekgeleri ve verilen kararlarin icralarinin hukukta
tutarli sonuglar dogurabilecek sekilde nasil saglanmasi gerektigi tartigila-
caktir. Bu tartismanin ana argiimani, bireysel bagvuru hakkinin objektif
ve siibjektif etkisinin birbirinden ayrilamayacag, bireysel bagvuru hak-
kinin etkili bir bagvuru yolu olarak kabul edilebilmesi i¢in her iki iglevin
de devletin biitiin organlari tarafindan dikkate alinmasinin zorunlu oldu-
gudur. Tebligde bu dogrultuda hem yasama organina yonelik diizenleme
onerileri getirilecek, hem de yarg: organlarinin bireysel bagvuru karar-
larinin gerekgelerini dikkate alarak, somut norm denetimi yolunu nasil
daha etkili sekilde kullanabilecekleri konusunda goris belirtilecektir.

Anahtar Kelimeler: Anayasa Mahkemesi'ne Bireysel Bagvuru, Evli
Kadmlarin Soyadi, Bosanma Sonrasi Cocuklarin Soyadi, Aile Konutu,
Anayasa Mahkemesi Kararlarinin Icrast
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The Problem of Internal Harmonization of
Constitutional Court’s (CC) Decisions and
Its Effect on Family Law: Analysis of CC

Decisions on Surname and Family Housing

Prof. Dr. Ece Goztepe*

At the end of eight years, individual application remedy to the Con-
stitutional Court that can be challenged against final judicial decisions
since September 23, 2012, with the number of decisions approaching
nine thousand constitutes the main workload of the Constitutional
Court. When considering the ratio of decisions with a finding of at least
one violation of a right to the total number of decisions (4661/8746), de-
cisions of violation seem to be quite high compared with Germany from
sample countries. It is clear that the enforcement of violation decisions
only by judicial bodies cannot be carried out through retrial. It is increas-
ingly stated by the Constitutional Court that many violations caused by
the unconstitutionality of the laws applied to the concrete cases, not only
stemming from the judicial organs’ interpretation of norms contrary to
the fundamental rights and freedoms. One of the first examples of such
decisions is the decision of the CC on the surname of married women
regulated in Article 187 of the Civil Code. Although the CC made its de-
cision based on the thesis of “implied abrogation” based upon the article
16 (1) g of CEDAW, in practice, the legal regulations necessary for the
enforcement of these decisions of violation have not been made by the
legislator yet.

In the same way, after the Constitutional Court’s decision, which
found the rejection of the request of the child under the custody of
mother is to use the mother’s surname contrary to the right to respect
for family life, both article 321 of the Civil Code and all articles related

Ihsan Dogramaci Bilkent University Faculty of Law Constitutional Law Department



Ozel Hukukun Giincel Sorunlari ve Anayasa’min Ozel Hukuka Etkileri
68 Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

to the surname in general, considering the right of marriage, divorce and
custody, to be evaluated and regulated as a whole. While this is necessary,
no such attempt has been made by the legislator to date.

Since matrimonial/family house have been enshrined in family law
as an assurance indemnity, application of the enforcement law regime to
the cases related to the matrimonial house and discordant implementa-
tions shall be considered in a way that is contrary to the acceptance, pur-
pose and function of this guarantee in the family law. It is found appropri-
ate that the only way for the enforcement of the decisions of violation is
harmonization and alignment of the legal norms which are enshrined in
these two fundamental laws.

In this paper, the Turkish Constitutional Court’s decisions on the
problem of surname for married women, the surname of children under
the custody of mother after divorce, justifications and reasons of above-
mentioned decisions and finally how it is possible to ensure the enforce-
ment of given decisions to provide uniform and consistent implementa-
tion will be analyzed. The main argument in this discussion that it shall
not be possible to tell apart the objective and subjective impact of the
individual application. In order to render the right to the individual ap-
plication as an effective remedy, all governmental bodies shall take these
two impacts of the individual application into consideration by necessity.
In this paper, new regulations will be brought forward a proposal as to be
recommendation intended for the legislative organ, as well as how the
judicial organs shall utilize concrete norm control by taking account of
reasons of decisions will be delivered as an opinion.

Keywords: Individual Application to the Constitutional Court,
Surname of Married Women, Surname of Children After Divorce, Matri-
monial/Family House, Enforcement of the Turkish Constituional Court
Decisions



Bir Kisilik Degeri Olarak Aile Yasamina
Saygi1 Hakki ve Anayasal Temelleri

Dog. Dr. Murat Topuz*

Tirk Dil Kurumu sozligiine gore sayg, degeri, iistinlugi, yashhg,
yararliligy, kutsalligi dolayisiyla bir kimseye, bir seye kars: dikkatli, 6zenli,
olguli davranmaya sebep olan sevgi duygusu, hiirmet, ihtiram demektir.
Ayrica, bagkalarini rahatsiz etmekten ¢ekinme duygusu olarak da zik-
redilmektedir. Bir seye veya kimseye sayg: hissi besleniyorsa ona saygi
duyuluyor demektir. Aile, toplumun ¢ekirdegidir. Aile yasamin her ev-
resinde hayat boyu devam eden bir iliski olarak kabul edilmektedir. Aile
toplumun devamlilig1 i¢in vazgegilmez bir 6neme sahiptir. Aile yasamina
saygt hakki, mevcut bir aile yagaminin korunmast ile ilgilidir. Bu hak agik-
¢a Anayasam.20/1 de diizenlenmistir. Buna gore, herkes 6zel hayatina ve
aile hayatina sayg1 gosterilmesini isteme hakkina sahiptir. Ozel hayatin ve
aile hayatinin gizliligine dokunulamaz. Bu diizenleme ATHS m.8'deki aile
yasaminin gizliligine dokunulmamasi hakkinin kargiligidir. Aile yasamina
saygl hakki Anayasa'da “6zel hayatin gizliligi” bashg: altinda incelenmis-
tir. Anayasa'nin 41. Maddesi de ailenin korunmasini diizenlemistir. Buna
gore, “Aile, Tiirk toplumunun temelidir ve esler arasinda esitlige dayanir.
Devlet, ailenin huzur ve refahi ile 6zellikle ananin ve ¢ocuklarin korunmasi ve
aile planlamasinin égretimi ile uygulanmasini saglamak igin gerekli tedbirleri
alir, teskildt kurar ...”. Aile yagami kapsaminda sayg1 gosterilmesi gereken
hususular, esler arasindaki iligkiler, cocukla ebeveyn arasindaki iligkiler,
soybagy, velayet, soyadi, miras hakki, hisimlar arasindaki iliskileri, ireme,
evlat edinme gibi hususlar1 kapsamaktadir. Aile den kasit hem genis aile
hem de dar aile yagamini kapsamaktadir. Aile yasamina sayg1 hakkinin,
koruyucu ebeveynler ve baktiklar1 ¢ocuklar arasindaki iligkileri, heniiz
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evli olmayan taraflar arasindaki iliskileri, homoseksiieller ve partnerleri
arasindaki, ¢ocuklu olsun veya olmasin iligkileri, Ozel hayat, bir evcil
hayvan ve sahibi arasindaki iliskiyi kapsamadig: belirtilmektedir. Anaya-
sa Mahkemesi aile yasamindaki temel iligkinin kadin ve erkek arasindaki
iliskisi ile ebeveyn ve ¢ocuk iliskisi olduguna dikkat ¢ekmistir. Aile iligkisi
gergek kisiler i¢in dogumdan itibaren baglar ve koruma altina alinur. Aile
hukukunda iligki tipleri sinirli sayidadir. Kurallar gogunlukla emredicidir.
Ailede zayiflar ve gocuklar korunur. Aile iligkilerine devlet miidahalesi
ust seviyededir. Aile hukukunda sekilcilik hakimdir. Yine aile hukukunda
hakime genis takdir yetkisi verilmistir. Aile yasamina saygi hakk: ayni
zamanda ailenin ekonomik biitiinligini de kapsamaktadur.

Anahtar Kelimeler: Aile Yasgamina Saygi Hakki, Ozel Yagamin Giz-
liligi, Ailenin Korunmasi, Kisilik Hakks, Kisilik Degeri
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The Right to Respect For Family Life As a Personal
Value and Its Constitutional Foundations

Assoc. Prof. Dr. Murat Topuz*

According to the dictionary of the Turkish Language Association,
respect means a feeling of love, respect and compassion, which causes
a person to behave attentively, meticulously and measuredly towards
something, because of its value, superiority, old age, usefulness and sa-
credness. It is also referred to as the feeling of being afraid of disturbing
others. If there is a feeling of respect for something or someone, it means
that it is respected. Family is the core of society. Family is regarded as a
lifelong relationship at every stage of life. The family is indispensable for
the continuity of society. The right to respect for family life is about the
protection of an existing family life. This right is clearly stated in art.20/1
of the Turkish Constitution. Accordingly, everyone has the right to
demand respect for their private and family life. The confidentiality of
private and family life is unviolable. This regulation is the equivalent of
the right not to touch the privacy of family life in art. 8 of the ECHR.
The right to respect for family life has been examined under the heading
“privacy of private life” in the Constitution. Article 41 of the Constitu-
tion also regulates the protection of the family. According to this provi-
sion, “Family is the foundation of Turkish society and it is based on equality
between spouses. The state takes the necessary measures and establishes the
organization to ensure the peace and welfare of the family, especially the pro-
tection of the mother and children, and the education and implementation of
family planning... ”. Matters that should be respected within the scope of
family life include the relations between spouses, relations between the
child and the parent, paternity, custody, surname, right of inheritance,
relations between relatives, reproduction, adoption. Family refers to
both extended family and narrow family life. It is stated that, the right
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to respect for family life does not include relationships between custo-
dial parents and children they care for, relationships between unmarried
parties, relationships between homosexuals and their partners, with or
without children, private life, and the relationship between a pet and its
owner. The Constitutional Court remarked that the main relationship in
family life is the relationship between men and women and the relation-
ship between parents and children. Family relationship starts from birth
for natural persons and is taken under protection. Relationship types are
numerus clauses in family law. Rules are mostly mandatory. Weak people
and the children are protected in family. State intervention in family rela-
tions is at a high level. Formalism is dominant in family law. Wide discre-
tion is given to the judge in family law. The right to respect for family life
also includes the economic integrity of the family.

Keywords: Right to Respect for Family Life, Privacy of Private Life,
Protection of Family, Personal Right, Personal Value



Tiirk-Alman Hukukunda S6zlesme
Ozgiirliigiine Yasa ile Yapilan Miidahalenin
Anayasal Sinirlar: Berlin Eyalet Meclisinin
2019 Tarihli “Mietendeckel (Kira

Tavan1)” Yasasinin Diisiindiirdiikleri

Dr. Ogr. Uyesi Ahmet Mert Duygun*

Taraflarin 6zgiir iradeyle kurduklar tipik bir borglar hukuku sozles-
mesi olan kira s6zlegsmesi, 1982 Anayasasinin 48. maddesinde diizenle-
nen sozlesme 6zgurligiiniin koruma alaninda yer almaktadir. Kimsenin
kendi menfaatine aykir1 bir s6zlesme yapmayacag: yoniindeki liberal dii-
stince dogrultusunda ilk bakista sinirsiz addedilen ve anayasal olarak da
sinirlama kaydi icermeyen bir hak olarak diizenlenmis olan szlesme 6z-
giirlugii, ancak anayasada diizenlenmis diger haklar ve anayasal degerler
ile sinirlandirilabilecektir. Bu noktada kira s6zlesmesinde 6denecek kira
bedeline dair sinirlamalar Anayasa Mahkemesi'nin(AYM) kurulusundan
bu yana tartigma konusu olmustur. 6570 Sayili “Gayrimenkul Kiralar1
Hakkinda Kanunun” kira ticretlerindeki artigini donduran hiitkiimleri
1963 senesinde miilkiyet hakkinin 6ziine dokundugu gerekgesiyle AYM
tarafindan iptal edilmigtir. Bu iptalin ardindan kira bedeline iligkin artis-
lar uzun zaman yiiksek yarg: kararlari ile sinirlandirilmis; nihayet 2000
senesinde 6570 sayili “Gayrimenkul Kiralar1 Hakkinda Kanun’a 4531
sayil Yasa'yla eklenen Gegici 7. madde ile gerek Tiirk parasi gerekse ya-
banci parayla yapilan kira sozlesmelerinde kira bedeline yapilacak artis
konusunda taraf iradelerine gesitli sinirlamalar getirilmigtir. Bu diizenle-
me anayasaya aykir1 oldugu gerekgesiyle somut norm denetimi ile 2000
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senesinde AYM tarafindan gériisiilmiis ve anayasaya uygun bulunmustur.
Ancak Mahkeme’nin karari, bu konudaki tartigmay1 sonlandirmamugtr.

Kira bedellerinin arttirilmasinin yasa koyucu tarafindan gegici bir
stire yasaklanmasi ise, COVID-19 pandemisinin dogurdugu ekonomik
sorunlar dogrultusunda giindeme gelse de yasa koyucu su ana degin bu
konuda 6zel bir diizenleme yapma egiliminde olmamustir.

Tiirk hukukunda yapilan bu tartigmalarin bir benzeri artan niifusa
paralel bicimde konut ihtiyacinin kargilanamadigy; dolayisiyla fahis kira
artiglarinin yasandig1 Almanya'da gozlenmektedir. Bu durumun yol agtig
barinma sorununu ¢6zmek icin federal diizenlemelerin yetersiz kaldigini
disiinen federe parlamentolar ve halk insiyatifleri, kanun yolu ile belirli
bir dénem igin kira bedelinde zam yapilmasini yasaklamak istemislerdir.
Nitekim Bavyera eyaletinde halk girisimi yoluyla 35.000 yurttagin imza-
sin1 tagryan kanun teklifi, Bavyera Anayasa Mahkemesi tarafindan, kira
hukukunun federal yasakoyucunun yetkisinde bir husus olmasi gerekge-
siyle iptal edilmistir. Buna kargin barinma sorununun en yogun yasandig:
eyalet olan Berlin'de ise kira hukukuna iliskin diizenleme yapma yetki-
sinin kendisinde oldugunu savunan federe meclis(Abgeordnetenhaus)
“Kira Tavani(Mietendeckel)“ olarak bilinen kanun ile 18 Haziran 2019
tarihinden itibaren gegerli olmak twizere S yil siire ile hi¢bir kira sozles-
mesinde artis yapilamayacagini diizenlemistir. Bu yoniiyle kanun, fede-
ral-federe hukuk gatigmasinin 6tesinde sozlesme 6zgiirligiinii orantisiz
bigimde sinirladig ve miilkiyet hakkinin 6ziine dokundugu gerekgeleriy-
le anayasaya aykirilik iddialarina konu olmus ve Federal Alman Anayasa
Mahkemesi'nin sozlesme 6zgiirligiine dair ge¢mis igtihadi 15131nda yo-
gun bir bilimsel tartismaya yol agmugtir.

Bu tebligde yukarida belirtilen anayasal uyusmazliklar dogrultu-
sunda yasakoyucunun kira sozlesmesi 6zelinde sozlesme ozgirligiine
yapacag1 miidahalenin anayasal mesrulugu ne olgiide haiz oldugu Tiirk-
Alman hukukundaki bilimsel goriisler dikkate alinarak ortaya konacaktur.

Anahtar Kelimeler: Sozlesme Ozgiirliigii, Miilkiyet Hakki, Kira
Bedeli, Kamu Yarari, Orantililik
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The Constitutional Limits on Statutory
Intervention in Freedom of Contract in Turkish-
German Law Thoughts on the Law of the

Berlin State Assembly on Rental Fee Upper
Limit (Ceiling) (“Mietendeckel”) in 2019

Asst. Prof. Dr. Ahmet Mert Duygun*

The rental agreement which is a typical agreement of the Law of
Obligation established by the free wills of the parties, is included in the
protection area of freedom of contract in Art. 48 of the Turkish Constitu-
tion. Freedom of contract is assumed as an unlimited fundamental right at
first sight in the light of the liberal doctrine which pretended that nobody
will sign a contract that contrary to own benefits and is constitutionally
enshrined as a right that does not contain any restrictions. Yet, the free-
dom of contract can be restricted for the protection of the other funda-
mental rights or constitutional values. At this point, the restrictions on
the hire purchase to be paid have been discussed since the establishment
of the Turkish Constitutional Court (TCC). The temporary provisions
of “Law No 6570 on the Real Estate Hiring” that freezed the increase in
hire purchase were annulled by the TCC on the grounds that it infringed
the essence of the right to property. After this annulment, the increase in
the hire purchase has been limited for a long time by the higher judicial
decisions. Finally, in 2000, several restrictions on the will of the parties
regarding the increase in both Turkish and foreign currency rental agree-
ment were made through the temporary Art. 7 of Law No. 4531 which
added to the “Law No 6570 on the Real Estate Hiring”. TCC discussed
this regulation in 2000 with the claim that it was unconstitutional and
decided that it was appropriate to the constitution. Nevertheless, the
discussions on the hire purchase have been not ended with this decision.

Izmir Bakircay University Faculty of Law Constitutional Law Department
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In the period of the COVID-19 pandemic, the freezing of rental
prices is advised due to economic problems, though the parliament did
not act to enact a special regulation.

Similar discussions have occurred in Germany where the demand
for housing cannot be responded to in parallel with the increasing
population and the hire purchases are constantly increasing. To solve,
this problem, state parliaments and popular initiatives, who think that
the federal law cannot cope with this problem, requested to freeze the
rental prices through the laws for a certain period. In Bavaria, the Ba-
varian Constitutional Court has stopped the referendum against rent
increases, which has signed by 35.000 citizens. Bavarian Court has found
the draft law incompatible with federal law because the state legislature
lacks legislative competence for the rent law. On the contrary, Berliner
Abgeordnetenhaus (House of Representatives) has enacted a law which
is called as “Rent Cap” and has been introduced on 5 November 2019,
that stipulates to freeze rents for S years in Berlin, where the housing
problems has influenced then every other city in Germany. Beyond the
legal problems about federal law- state law incompatibility, this law has
claimed unconstitutional because it violates the freedom of contract
and infringes the essence of the right to property. Therefore, this law
discussed in the light of the jurisprudence of the German Federal Con-
stitutional Court concerning freedom of contract.

In this paper, we will discuss in the light of recent constitutional
problems and the legal opinions in Turkish-German law whether the
interference to the freedom of contract has a constitutional legitimation.

Keywords: Freedom of Contract, Right to Property, Hire Purchase,
Public Interest, Proportionality



Anayasa Mahkemesinin 20.07.2017 Tarih ve
2014/1826 Nolu Bireysel Bagvuru Kararinin
Cocugun Soyadinin Degistirilmesi Talebinin
Hukuki Niteligi Bakimindan Degerlendirilmesi

Dr. Ogr. Uyesi Sabah Altay*

4721 sayih Tiirk Medeni Kanununun (kisaca TMK.) 321. maddesi,
evlilik iginde dogan ¢ocugun ailenin soyadini alacagini diizenlemekte
olup, TMK. 187 hitkmii uyarinca da aile soyad: kocanin soyad: oldu-
gundan, ¢ocugun evlilik i¢i dogumla babasinin soyadini alacag: emredici
olarak diizenlenmektedir. Bu husus Tiirk Medeni Kanununda soybaginin
velayete bagli olmayan hitkiimleri arasinda diizenlenmektedir. Ne var ki,
evlilik devam ederken babadan TMK. 348'de diizenlenen sebeplerden
biriyle velayet kaldirilmig ve bu hak sadece anne tarafindan kullanilmakta
olsa, 6zellikle baba evliligin resmi olarak devam etmesine ragmen ailesiy-
le, soyadini tagimakta olan ¢ocugu ile TMK.348/2’de belirtildigi gibi hi¢
ilgilenmese dahi ¢ocugun babanin soyadini tasgimaya devam edeceginden
siiphe edilmezken (ancak TMK.27 uyarinca bir degisiklik yapilip yapi-
lamayacag: akla gelebilir) konu ana ve babanin bogsanmasi ve velayetin
anaya verilmesi halinde yapilan ¢ocugun soyadinin degistirilmesi talepli
davalarda, Anayasa Mahkemesinin hak ihlali kararlarindan sonra farkh
bir boyuta taginmugtir. $6yle ki;

Yargitay onceleri, bosanan ve velayet hakkina sahip olan annenin
¢ocugu ile ayn1 soyadi tagimasi amaciyla ¢ocugun soyadinin degistirilme-
sine ve annesinin soyadini tagimasina yonelik talebi kargisinda, annenin
velayet hakkina bagl olarak ¢ocugun soyadinin degistirilmesi talepleri-
ni TMK. 321'in emredici hitkmii ve bu diizenlemenin evliligin devam

" Marmara Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali
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etmesi ve velayet hakki ile ilgisi olmadig1 gerekgesiyle -Medeni Kanun
hitkiimleri ¢ergevesinde bakildiginda isabetli olarak- reddetmekteydi. Ne
var ki, Soyad1 Kanununun m. 4/f.2 hitkmiiniin Anayasa Mahkemesi'nin
8.12.2011 tarih,2010/119E.ve 2011/16S K. sayili karariyla iptal edilme-
sinden sonra, bogsanma sonrasi velayeti anneye verilen ¢ocugun soyad:
hakkinda ¢ocugun soyadinin degistirilmesi talepli davalarda gerek yerel
mahkemelerin gerekse Yargitay’in red taleplerini Anayasa Mahkemesi,
25.06.2015 tarih, 2013/3434 nolu, 11.11.201S5 tarih ve 2013/980 nolu
ve 20.07.2017 tarih ve 2014/1826 nolu kararlarinda, sdzkonusu talebin
velayet hakki ve aile hayatina saygi kapsaminda ele alinmasi gereken bir
deger oldugunu, velayet hakkinin kapsamina ¢ocugun soyadini belirleme
hakkinin da girdigini belirterek Anayasa m.20 ile birlikte degerlendiri-
len 10. Maddedeki ayrimcilik yasagi kapsaminda degerlendirmis ve hak
ihlali karar vermistir. Bunun tizerine Yargitay Yargitay 2. Hukuk Dairesi
E. 2020/2674 K. 2020/3825 T. 16.9.2020 kararinda 14 Mart 1985 ta-
rihinde imzalanan Insan Haklar1 ve Ana Hiirriyetleri Korumaya Dair
Ek 7 numarali protokolde belirtilen, eslerin evlilik devam ederken veya
evliligin sona ermesinden sonra kendi aralarinda ve ¢ocukla olan 6zel
hukuk iliskilerinde hak ve sorumluluklar bakimindan esit olduguna dair
diizenlemeyi de dikkate alarak, fakat ancak ¢ocugun tstiin menfaatinin
gerektirdigi hallerde ¢ocugun soyadinda degisiklik yapilabilecegine
hitkmetmistir. Tebligimizde bir yandan bosanma sonras: velayeti an-
neye verilen ¢ocugun soyadinin degistirilmesi talebini igeren davalarda
verilen kararlarin gelisim siireci ve mevcut hukuki durum incelenecek,
bir yandan da konunun esasen velayet hakkinin verdigi yetkilerde esitlik
ve ¢ocugun soyadini belirleme hakki kapsaminda degerlendirilmesinin
hukuken isabetli olup olmadigy, 6zellikle soyadinin ¢ocuga ait bir kisilik
degeri oldugu dikkate alinarak incelenmeye galisilacaktir.

Anahtar Kelimeler: Cocugun Soyadi, Bosanma, Velayet, Ustiin
Menfaat, Esitlik
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Assessment of the Constitutional Court’s
Individual Application Decision Dated
20.07.2017 and No: 2014/1826 from the Point
of the Legal Character of Judicial Demand

for Changing the Surname of the Child

Asst. Prof. Dr. Sabah Altay*

According to the Article 321 of Turkish Civil Code No. 4721
(briefly TCC), a child who is born in marriage of his/her parents bears
the surname of the family. Since the Article 187 of the TCC describes
the family name as the surname of the husband, it is mandatory for the
child to bear the surname of his/her father, if he/she is born while his/
her parents are married. This matter is regulated in the TCC under the
provisions of non-custodial of paternity. Substantially the outcome
which sets the surname of the child to be the father’s surname, does not
change even if the parents are divorced and the custody of the child is
given to the mother. But the Constitutional Court carried the matter to
awider perspective by deciding on violation of rights regarding the cases
that the custody holder mother requested to change the common child’s
surname. As will be explained;

The Supreme Court used to reject the demands of the custody
holder mother to change the common child’s surname to her surname on
the grounds of not finding a relation between the mandatory provision
of Article 321 of the TCC, the divorce and the right of custody. How-
ever, by its decision on 08.12.2011 numbered 2010/119E., 2011/165K.
the Constitutional Court abrogated the 2nd paragraph of Article 4 of
the Surname Act, which resulted in the reassessment of its’ common
sentiment. The Constitutional Court assessed the rejections of both

" Marmara University Faculty of Law Civil Law Department
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the Supreme and the Domestic Court’s in its decisions: on 25.06.2015
numbered as 2013/3434, on 11.11.2015 numbered as 2013/980 and on
20.07.17 numbered as 2014/1826 and drew to the conclusion that the
request to change the child’s surname should be approached within the
scope of right of custody and the right to family life. In these decisions it
is also appointed that, determining the child’s surname falls in the extent
of the right of custody which requires the matter to be taken into joint
consideration of Article 20 and the Article 10 of the Turkish Constitu-
tion in respect of the prohibition of discrimination. This comprehensive
assessment led the Constitutional Court to rule in violation of rights in
the aforementioned decisions.

Thereupon, on 16.09.2020 the 2nd Chamber of Supreme Court
in its’ decision (numbered as E.2020/2674 K.2020/3825) reckoned
the regulation in the Protocol 7 to the Convention for the Protection of
Human Rights and Fundamental Freedoms, which is signed on 14th of
March 1985, that suggests the personal relationship between the parents
and the common child creates equal rights and responsibilities for both
mother and father during or after the end of marriage yet ruled that “It is
only possible to change the surname of the child if the superior interest
of the child necessitates the change” In this paper, at first the develop-
ment process and the current legal status of the decisions, given upon
the requests of the custody holder mother to change the common child’s
surname to her surname, will be examined. On the one hand, the devel-
opment process and the current legal situation of the decisions made in
cases involving the request to change the surname of the child given to
the mother after divorce will be examined, and on the other hand, it will
be examined considering whether it is legally appropriate to evaluate the
issue within the scope of equality in the powers granted by the right of
custody and the right to determine the surname ofthe child, especially
considering that the surname belongs to the child.

Keywords: Child’s Last Name, Divorce, Custody, Superior Interest,
Equality



Yargitay’in 15.10.2020 Tarihli Karari
Uzerine: Annenin Yeniden Evlenmesi
Anayasa Mahkemesi’nin Cocugun Soyadina
Iligkin Kararlarinin Uygulanmamasi

Icin Bir Neden Olabilir mi?

Dr. Ogr. Uyesi Gokge Kurtulan Giiner*

2004 yilinda Avrupa Insan Haklari Mahkemesi'nin vermis oldugu
Unal Tekeli davastyla' birlikte pozitif hukukumuzda erkek esin soyadiyla
ozdeglestirilen aile soyadi kavramina iligkin tartigmanin kapisi aralanmus,
takip eden yillarda bu tartisma ¢ocugun soyadina etkisi bakimindan ayrn
bir boyuta tagmmustir. Bu tartismada Anayasa Mahkemesi'nin 6zellikle
son 10 yilda gelisen igtihadinin rolii biiyiiktiir. Mahkeme, somut norm
denetimi neticesinde 2011 yilinda verdigi bir kararla 2525 sayili Soyadi
Kanunu'nun 4. maddesinin ikinci fikrasinda yer alan “Evliligin feshi veya
bosanma hallerinde ¢ocuk anasina tevdi edilmis olsa bile babasimin segtigi
veya seecegi adi alir.” hitkmiinin Anayasanin 10. ve 41. maddelerinde
yer verilen ilkelere aykirilik nedeniyle iptaline hitkmetmistir.*> Ardindan,
bu sefer bir bireysel bagvuru sonucunda verdigi kararla, evlilik iginde
dogmus, bu nedenle babanin soyadini tagiyan ¢ocugun soyadinin, evli-
ligin bosanmayla sona ermesi ve velayetin anneye birakilmasi halinde,
annenin soyadiyla ayni olacak sekilde degistirilmesini, Anayasanin 20.

" Istanbul Bilgi Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali
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maddesinde diizenlenen aile yagamina saygi hakki baglaminda kabul
etmigtir.?

Bu tebligde amaglanan, yukarida kisaca ¢izilmeye ¢alisilan hukuki
cergeve kapsaminda ve kargilagtirmali hukuk verileri de dikkate alinarak
Yargitay 2. Hukuk Dairesinin 15.10.2020 tarihinde verdigi kararin eleg-
tirel bir bakis acisiyla incelenmesidir.* Davaya konu olan uyusmazlikta,
tipki yukarida bahsi gegen bireysel bagvuru kararinda oldugu gibi, evlilik
icinde dogmus ¢ocugun soyadinin, evliligin bosanmayla sona ermesi ve
velayetin anneye verilmesi sonucunda annenin soyadiyla ayni olacak ge-
kilde degistirilmesi talep edilmistir. Iki olay arasindaki tek fark, Yargitay
kararina konu olan uyusmazlikta annenin bogsanmadan sonra ikinci bir
evlilik yapmasi ve yeni esinin soyadini almig olmasidir. Annenin evlen-
meden onceki soyadin: degil, yeni esinin soyadini kullanmas1 Yargitay
2. Hukuk Dairesi'nin Anayasa Mahkemesi’nin Anayasa m. 153/son uya-
rinca yargl organi agisindan da baglayici olan igtihadini uygulamamasina
neden olmugtur.

Anayasa Mahkemesi'nin aile yasamina sayg1 hakki gergevesinde ve
Yargitay'in da kabul ettigi tizere cocugun iistiin yarar1 ilkesine dayanarak
bir ¢oziime kavusturdugu bu yondeki uyusmazliklarin, velayet hakki
sahibi annenin evlenmeden 6nceki soyadini kullanip kullanmadig olgu-
suna bagl olarak farkli yonlerde sonuglara varmasi tizerinde tartisilmas:
gereken bir konudur. Bu tebligde Yargitay'in ilgili kararmin yerindeligi
ve Anayasa Mahkemesi'nin yukarida anilan igtihadinda ortaya konulan
ilkeleri ihlal edip etmedigi degerlendirilmeye galisilacaktir.

Anahtar Kelimeler: Esitlik Ilkesi, Aile Hayatina Saygi, Cocugun
Soyadi, Velayet Hakki, Annenin Evlenmeden Onceki Soyadi

3 Anayasa Mahkemesi, Bireysel Bagvuru No: 2013/3434, T. 25.6.2015 (Resmi Gazete Sa-
yist: 29490, Tarih: 2.10.2015)

* Yargitay 2. Hukuk Dairesi, E. 2020/565, K. 2020/4810, T. 15.10.2020.
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On the Decision of the Court of Cassation
0f 15.10.2020: Could the Remarriage of the
Mother Constitute a Reason for the Non-
Application of the Constitutional Court’s
Decisions Regarding the Child’s Surname?

Asst. Prof. Dr. Gokge Kurtulan Giiner*

The discussion concerning the concept of family surname, which
is identical to the surname of the male spouse in our positive law, has
been triggered following the Unal Tekeli decision of European Court of
Human Rights back in 2004.> The Constitutional Court’s case law of
particularly the last decade has an important role in this discussion. In
2011, the Court has decided on the annulment of the second paragraph
of Article 4 of Law on Surname (Law no: 2525) which reads as follows:
“In cases of annulment of marriage or divorce, the child takes the surname
chosen by the father even if the mother is given custody.” on the ground that
it violates the constitutional principles embodied in Articles 10 and 41
of the Constitution.® Following this, the Court has, this time upon an
individual application, affirmed that the mother, who has the right of
custody, may demand for the change of the surname of the child follo-
wing a divorce in order to be identical with her own surname in light of
the right to family life, embodied in Article 20 of the Constitution.”

Istanbul Bilgi University Faculty of Law Civil Law Department

S European Court of Human Rights, 4th Chamber, Unal Tekeli v Turkey (Application
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In this presentation, the aim is to critically evaluate a recent decision
given by the Second Chamber of the Court of Cassation on 15.10.2020
within the legal frame briefly drawn above and in accordance with the
outcome of comparative legal research.® The matter of dispute in this
decision is also whether a divorced mother, who has the right of custody
of her child may demand for the change of the latter’s surname in accor-
dance with hers. The only different fact is that the mother has remarried
and taken the surname of her second husband. The fact that the mother
uses not her surname before marriage, but the surname of her second
husband has caused the Second Chamber not to apply the case law of the
Constitutional Court, which is in principle binding upon the judiciary in
light of Article 153 of the Constitution.

Itis worth initiating a discussion on the presence of opposing results
in highly similar cases, which are solved by the Constitutional Court in
light of the principle of freedom for family life and the principle of the
supremacy of the child’s interest, as also acknowledged by the Court of
Cassation. In this presentation, the main attempt will be to evaluate the
legitimacy of the decision given by the Court of Cassation and to discuss
whether it violates the principles laid down in the case law of the Cons-
titutional Court.

Keywords: Principle of Equality, Respect of the Family Life, Surna-
me of the Child, Right of Custody, Birth Name of the Mother

8 Court of Cassation, 2nd Chamber, E. 2020/565, K. 2020/4810, Date of Decision:
15.10.2020.
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Kooperatif Ortakligin Tacir
Sayilip Sayilamayacag:

Prof. Dr. Murat Aligkan*

Tuizel kisilige sahip bulunan kooperatif, ortaklarinin belirli ekono-
mik menfaatlerini, 6zellikle de meslek ve gecimlerine ait ihtiyaglarini is
giicii ve parasal katkilariyla kargihikli yardim, dayanisma ve kefalet sure-
tiyle saglayip korumak igin gergek ve tiizel kisiler tarafindan kurulan, de-
gisir ortakli ve degisir sermayeli “ortaklik”tir (Koop.K. m. 1). Tanimdaki
“ortaklik” ibaresi, 2004 yilinda 5146 sayili Kanun ile getirilmis olup, bu
degisiklikten 6nce kooperatif “tegekkiil” olarak nitelendirilmekte idi. Ote
yandan, eTTKda ( m. 137) oldugu iizere TTK/da da (m. 124/no.1)
Kooperatif, ticaret girketleri arasinda sayilmaktadir ve ticaret sirketleri
tacirdir (¢TTK. m. 18/£.1, TTK. m. 16/no.1).

Fakat 6teden beri, kooperatifin tacir sifatina sahip olup olmadig
ogretide tartigmali oldugu gibi, Yargitay kararlarina da konu olmustur.
Yarg: kararlaria 6gretiden daha ¢ok konu olmustur ve bugiin de bu
durum devam etmektedir. Kooperatif tiirlerinden, belki uygulamadaki
yayginlig1 sebebiyle ¢ogunlukla yap: kooperatiflerinin s6z konusu uyus-
mazliklarin tarafi oldugunu da belirtelim. Bu kararlardaki hukuki sorun-
larin; gorevli mahkemenin tayini bakimindan kooperatifin taraf oldugu
uyusmazliklarin nisbi ticari dava niteligi tasiyip tasimadigi, kooperatifin
cezai sartin indirilmesini talep edip edemeyecegi ile kooperatiften ticari
bor¢lara uygulanan oran tizerinde temerriit faizi istenip istenemeyecegi
hususlarinda yogunlastigi goriilmektedir.

Bugiin 6gretide, yukarida belirttigimiz hiikiimler karsisinda ¢o-
gunlukla kooperatifin tacir oldugu kabul edilmekle birlikte, basta amag

* Marmara Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali
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olmak tuzere ticaret sirketlerinden temel niteliklerindeki buytik farklar
nedeniyle kooperatif hakkinda tacir olmanin sonuglarinin, en azindan
dogrudan uygulanmasina yonelik tereddiitler dile getirilmektedir. Bazi
Yargitay Daireleri ise, yine, kooperatifin sosyal yoni agir basan kendine
ozgii bir ortaklik (sirket) oldugu, tacir sayilamayacag1 yoniinde kararlar
vermektedir.

Anayasa m. 171°de, Devletin, milli ekonominin yararlarini dikkate
alarak, oncelikle tiretimin artirilmasini ve tiiketicinin korunmasini amag-
layan kooperatif¢iligin gelisimini saglayacak tedbirleri alacag hitkmii yer
almaktadir.

Iste bu tebligde, 6zellikle Anayasadaki bu hiikiim de géz 6niinde bu-
lundurulmak suretiyle kooperatifin tacir sayillamayacagy, dolayisiyla tacir
olmaya baglanan yiikiimliiliiklere tabi tutulamayacag, gerekgeli olarak
ortaya konulmaya caligilacaktir.

Anahtar Kelimeler: Kooperatif, Ortaklik, Ticaret Sirketi, Tacir,
Ticari Dava
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(Thoughts On) Whether the Cooperative
is Qualified as a Merchant

Prof. Dr. Murat Aliskan*

The cooperative, possessing a legal personality, is a company with
variable members and variable capital, founded by natural and legal enti-
ties, to ensure and maintain certain economic interests of its partners,
especially their professional needs and personal upkeep with workforce
and monetary contributions by means of mutual assistance, solidarity
and guarantee (Cooperatives Act Art. 1). The term “company” used in
the definition has been introduced in 2004, by the Law numbered 5146
and a cooperative was priorly qualified as an enterprise. Moreover, coop-
eratives are regarded among the commercial companies in Art. 124/1 of
the Turkish Commercial Code, as they also were in Art. 137 of the for-
mer Turkish Commercial Code, and commercial companies are deemed
as merchants (former TCC Art. 18/1, TCC Art. 16/1).

The question of whether the cooperative is a merchant is long dis-
puted among scholars and is also treated in Court of Cassation decisions.
More often in court decisions than in scholarly writings, even today the
problem remains the same. We should note that among various types of
cooperatives the disputes usually concern a building cooperative, prob-
ably due to their frequent use in practice. It is seen that the legal questions
arisen in such disputes concentrate on whether the litigation which the
cooperative is a party thereof shall be qualified as a relative commercial
case with reference to competent court, whether the cooperative may
demand the reduction of a contractual penalty, and whether the coop-
erative can be subject to default interest payment with an interest rate
applicable to commercial debts.

Marmara University Faculty of Law Commercial Law Department
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Mostly acknowledging that in light of the above-mentioned provi-
sions the cooperative is a merchant, scholars also express their concern
on the carrying out, at least directly, the results of being a merchant be-
cause of the huge differences from commercial companies on essential
features, particularly on their purpose. Some chambers of the Court of
Cassation rule that the cooperative is a sui generis corporation (company)
with a more dominant social aspect, that it cannot be deemed as mer-
chant.

Article 171 of the Constitution states that the State shall take mea-
sures, considering the national economic interests, to ensure the devel-
opment of cooperativism, which aims the increase in production and the
protection of consumers.

This paper aims to prove by taking the said provision of the Con-
stitution into consideration, that the cooperative cannot be deemed as
merchant, and therefore may not be subject to the obligations attached
to being one.

Keywords: Cooperative, Partnership, Commercial Company, Mer-
chant, Commercial Case



Tiirk Ticaret Kanunu ve Ticari Mevzuatta
Anayasa’ya Aykir1 Oldugu Diisiiniilen
Baz1 Hiikiimler Uzerine Diisiinceler

Dr. Ogr. Uyesi Tamer Bozkurt*

Ozel hukuku ilgilendiren pek ¢ok yasal diizenlemede; hukuk dev-
leti, esitlik ilkesi, miilkiyet hakki, su¢ ve cezalarin kanuniligi, kimsenin
sozlegmeye aykir1 davranigindan dolayi hiirriyetinden mahrum birakila-
mayacagl, sozlesme ve tesebbiis hiirriyeti konulari ile yakindan baglantili
pek ¢ok hitkiim bulunmaktadir.

Bu yondeki ilk hitkiim, TTK’nin 348. maddesindeki “kurucu intifa
senetleri” ile ilgilidir. Hitkmiin 2. fikrasina gore “bu Kanunun yiirirliige
girmesinden sonra kurulan anonim sirketler, pay senetlerini halka arz etme-
den once kurucu intifa senetlerini, herhangi bir bedel 6demeden iptal ederler;
aksi halde intifa senetleri kendiliginden gecersiz sayilr. TTK'nuin yiiriirlige
girmesinden sonra, paylarin halka arzindan 6nce intifa senetlerini iptal
etmeleri, aksi takdirde bunlarin gegersiz olacaginin belirtilmesi, miilkiyet
hakki ile catigir niteliktedir.

Konu ile ilgili ikinci diizenleme, TTK m. 478/4’teki “imtiyazli
paylarla” ilgili hitkimdiir. Hitkme gore “sermayesinin yarisindan fazlas:
tek basina veya birlikte; Devlet, il ozel idaresi, belediye ve diger kamu tiizel
kisileri, sendikalar, dernekler, vakiflar, kooperatifler ve bunlarn iist kurulus-
larina ait anonim sirketlerde ve bu sirketlerin aym oranda sermaye payina
sahip olduklari istiraklerinde; bunlarmn sahip olduklar: paylara tesis edilebi-
lecek imtiyazlar harig olmak iizere, diger paylara, belirli bir grup olusturan
pay sahiplerine, belirli pay gruplarina ve azliga bu Kanunda diizenlenen

" Selcuk Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali
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herhangi bir imtiyaz tesis edilemez. Bu hiikiim, paylar: borsada islem goren
anonim sirketlere, 5411 sayili Kanunun 3 iincii maddesinde tammlanan kre-
di kuruluglarina ve finansal kuruluglara uygulanmaz”. Bu hitkiim ise hem
hukuk devleti, hem esitlik ilkesi ile sorunludur. Hatta hitkmiin ilk kismi1
ile bir “esitsizlik” yaratildiktan sonra, son ctimle ile “esitsizlik” icinde bir
kez daha “esitsizlige” imza atilmugtir.

Bir diger 6rnek ise 6362 sayili Sermaye Piyasas1 Kanunu'nun 28.
maddesidir. Hitkme gore, “Kurulun belirledigi esaslar ¢ercevesinde, faali-
yetlerinin makul ve zorunlu kildig héller sakli kalmak kaydiyla, mevzuata
uygun olarak hazirlanmis finansal tablolarina gére st tiste bes yi1l donem
zarar1 eden halka agik ortakliklarda, oy hakkina ve yonetim kurulunda
temsil edilmeye iliskin imtiyazlar Kurul karari ile kalkar. Soz konusu im-
tiyazl paylarin kamu kurum ve kuruluslarma ait olmast hélinde bu hiikiim
uygulanmaz.”. 1lk sorun, bir anonim sirketin esas sozlesmesine “Kurul
karar1”, yani “idari islemle” nasil miidahale edilebilecegidir? Sorun bunun
“usuli”dir. Sirket s6zlegsmesinin bir hitkmiiniin “idari iglemle” ortadan
kaldirilmasina iligkin boyle bir diizenleme irade 6zerkligine aykiridir.
Ayrica hikmin son ciimlesindeki “istisna” da esitlik ilkesi bakimindan
sorgulanmasi gereken bir ifadedir. Ayn1 sekilde SPKn. m. 83/4’teki di-
zenleme de miilkiyet hakki ile gatigir niteliktedir.

Yine 6769 sayili Siai Miilkiyet Kanunu'nun 29/1-¢ bendi, sozles-
me hirriyeti, Sigortaciik Kanununun 13/4. maddesindeki hiikim de
yasama yetkisinin devredilmezligi, Sermaye Piyasas: Kanunu'nun 83/4
hiikmii ise (yatirimci tazmin merkezi) miilkiyet hakki bakimindan tarti-
silacaktir.

Anahtar Kelimeler: Esitlik Ilkesi, Miilkiyet Hakki, Intifa Senetleri,
Imtiyazli Paylar, Halka A¢ik Anonim Ortakliklar
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Opinions Upon Some Provisions at Turkish
Commercial Code and Commercial Legislation
Regarded as in Contradiction with Constitution

Asst. Prof. Dr. Tamer Bozkurt*

At several legal regulations concerning private law; there are plenty
provisions closely related with rule of law, principle of equality, property
right, legality of crimes and punishments, that no one can be deprived
of his freedom due to his act in contradiction with contract, freedom
of contract and of enterprise. We will try to discuss some regulations at
some codes such as Turkish Commercial Code-TCC, Capital Market
Law- CML, Intellectual Property Law- IPL that may be in contradiction
with Constitution.

The first provision in this regard is related with “founder’s redeemed
shares” at Article 348 of TCC. According to second paragraph of this pro-
vision, “Joint stock companies incorporated after the effective date of this law
shall cancel redeemed shares before public offering without any payment. Oth-
erwise, redeemed shares are invalid by themselves.”. Following TCC’S entry
into force, the regulation upon the cancellation of redeemed shares prior
to the public offering of the shares, otherwise that these will be invalid, is
in contradiction with the right of property.

The second regulation with respect to the subject is the provision
concerning “privileged shares” at Article 478/4 of TCC. This provision
is in conflict with both rule of law and principle of equality. Moreover,
after creating an “inequality” with the first part of the provision, with the
last sentence another “inequality” within “inequality” has also been cre-
ated.

Selguk University Faculty of Law Commercial Law Department
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According to Article 28 of Capital Market Law numbered 6362,
“without prejudice to the circumstances where their activities render it reason-
able and compulsory, in the framework of the principles determined by the
Board, privileges concerning voting right and representation in the board of
directors shall be removed by a decision of the Board in publicly-held corpora-
tions which have had losses consecutively for five years according to financial
statements prepared in accordance with the legislation. In cases where the
related privileged shares belong to public institutions and organizations, this
provision shall not be applicable’. First issue is how can the articles of as-
sociation of a joint stock company be interfered with “Board decision’,
that is to say with an “administrative act”? Such a regulation with respect
to the removal of a provision of company agreement with an “adminis-
trative act” is the violation of party autonomy. Besides the “exception”
at the last sentence of the provision is also an expression required to be
discussed as regards the principle of equality.

Another examples can be given from Intellectual Property Law
numbered 6769, Art. 29 and 30; Insurance Law (law number 5684 ) Art.
13/4 (compulsory insurance) and Article 83/4 of Capital Market Law
(Investor Compensation Center).

Keywords: Principle of Equality, Property Right, Redeemed Shares,
Privileged Shares, Publicly Held Corporations



Ticari Nitelikteki Davalarda Durum ve
Kosullarin Degismesi Nedeniyle Ihtiyati Tedbire
Iligkin Kararlara Kars1 Kanun Yolu Miimkiin mii?

Hakim Yusuf Demirci*

Ticari nitelikteki davalarda uygulamada oldukga sik bir sekilde
tedbir talep edilmektedir. Ihtiyati tedbire iligkin olarak verilen ret ka-
rarindan sonra durum ve kogullarin degistiginden bahisle mahkemece
verilen karara karg1 kanun yoluna gidilip gidilemeyecegi 6gretide ve yarg:
kararlarinda tartigtlmaktadir. Zira 6100 sayih Hukuk Muhakemeleri
Kanunu'nun durum ve kosullarin degismesi sebebiyle tedbirin degistiril-
mesi veya kaldirilmasini diizenleyen 396.maddesinde; “Durum ve kosul-
larin degistigi sabit olursa, talep tizerine ihtiyati tedbirin degistirilmesine
veya kaldirilmasina teminat aranmaksizin karar verilebilir. /Itiraza iliskin
394 tincii maddenin tigiincii ve dordiincii fikrasi, kiyas yoluyla uygulanir”
diizenlemesi bulunmakta, maddede kanun yoluna bagvuru imkanini da-

zenleyen 394. maddenin besinci fikrasina atif yapilmadig1 goriilmektedir.

Hukuk Muhakemeleri Kanununun 396 maddesinin gerekgesinde
ise; “Ihtiyati tedbirin degistirilmesi veya kaldirilmasini diizenleyen bu
maddede de, yukarida belirtilen iki maddedeki ortak yonler dikkate
alinarak itiraza iligkin benzer hiikiimlere ayrica atif yapilmigtir. Ancak,
itiraz tizerine verilen kararlara kargi kanun yoluna bagvurulmas: hakkin-
daki fikraya atif yapilmamistir. Zira, hal ve sartlarin degismesi, hukuki
bir degerlendirmeden daha ¢ok, maddi sartlarla yakindan ilgili, nispeten
sibjektif ve dogrudan mahkemenin takdirine bagh bir husustur. Ayrica,
ayni yargilama siireci i¢inde, bir gok kez hal ve sartlarda degisiklik olmas:

" Ankara Bolge Adliye Mahkemesi 22. Hukuk Dairesi Uyesi
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sebebiyle, tedbirde degisiklik yapilmasi veya kaldirilmasi, bu yonde ta-
lepte bulunulmas: ya da talebin reddi s6z konusu olabilir. Her talepten
sonra verilecek karar hakkinda kanun yoluna bagvurulmas;, ihtiyati ted-
birler igin kanun yoluna bagvurulmasinda istenen amaci da saglamaya-
caktir. Kanun yolunun agilmis olmasinin amacy, ihtiyati tedbirlerle ilgili
temel hukuki ve prensip hatalarinin 6niine ge¢mektir. Bu sebeple, ihtiyati
tedbirin reddi ve ihtiyati tedbire itiraz tizerine verilen kararlar i¢in kanun
yolu imkani getirilmistir.” seklinde, getirilen hiikiim agiklanmugtur.

Durum ve kosullarin degismesi sebebi ile verilen karara karg1 agitkga
kanun yoluna gidilebileceginin diizenlenmemesi bilingli bir tercih sayilsa
da bu durumun Anayasada yer alan hak arama 6zgiirliigiine miidahale
teskil ettigi hususu da tartisiimahidur.

Bu tebligde Hukuk Muhakemeleri Kanununun 396.maddesine
gore verilecek kararlara karsi kanun yoluna bagvurulamayacag: seklin-
deki yorumun mahkemeye erisim ve adil yargilanma hakki gergevesinde
Anayasada yer alan hak arama 6zgiirlugiine aykirilik teskil edip etmeye-
cegi Anayasa Mahkemesi ve Yargitay ile Bolge Adliye Mahkemelerinin
bu konudaki son igtihatlar1 degerlendirilmeye galisilacaktir.

Anahtar Kelimeler: Ihtiyati Tedbir, Durum ve Kosullarin Degis-
mesi, Kanun Yolu, Hak Arama Ozgiirliigii, Mahkemeye Erisim Hakki
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Is It Possible to Have a Legal Way
Against the Decisions Related to the
Intervention, Due to the Change of Case
and Conditions in Commercial Cases?

Judge Yusuf Demirci*

Measures of a commercial nature are frequently requested in
practice. It is discussed in the doctrine and judicial decisions whether
a legal action can be taken against the decision given by the court on
the grounds that the situation and conditions have changed after the
rejection decision regarding the interim injunction. Because in the 396th
article of the Civil Procedure Law numbered 6100, which regulates the
change or abolition of the measure due to the change of the situation
and conditions; “If it is fixed that the circumstances and conditions have
changed, it can be decided upon request to amend or cancel the injunc-
tion without seeking a guarantee. / The third and fourth paragraphs of
Article 394 are applied by analogy.” It seems that it is not done.

In the justification of Article 396 of the Code of Civil Procedure;
“In this article, which regulates the amendment or abolition of the pre-
liminary injunction, similar provisions regarding the objection have been
referred separately, taking into account the common aspects in the two
articles mentioned above. rather than an evaluation, it is a matter closely
related to the material terms, relatively subjective and directly at the dis-
cretion of the court. Applying for a legal remedy for the decision to be
made after each request will not meet the intended purpose of resorting
to a legal remedy for precautionary measures.The purpose of legal rem-
edy is to prevent basic legal and principle errors related to precautionary
measures. Legal remedy has been provided for the decisions made upon

Ankara Regional Court of Justice 22nd Civil Chamber



Ozel Hukukun Giincel Sorunlari ve Anayasa’min Ozel Hukuka Etkileri
98 Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

the rejection of the cautionary measure and the objection to the prelimi-
nary injunction. The provision brought has been explained.

Although it is regarded as a deliberate choice not to regulate the
decision to take legal action due to the change of circumstances and con-
ditions, it should be discussed that this situation constitutes an interfer-
ence with the freedom to seek rights in the Constitution.

In this communiqué, whether the interpretation that the interpreta-
tion that a legal remedy cannot be applied against the decisions to be
made according to the 396th article of the Code of Civil Procedure would
be contrary to the freedom to seek rights in the Constitution within the
framework of the right to access to the court and to a fair trial, the lat-
est case-law of the Constitutional Court, the Court of Cassation and the
Regional Courts of Justice on this issue will be evaluated.

Keywords: Interim Injunction, Change of Situation and Condi-
tions, Legal Remedy, Freedom to Seek Rights, Right to Court



Hukuk Davalar1 Bakimindan Istinaf
ve Temyiz Bagvurusunda Parasal
Sinirlarin Anayasa’ya Uygunlugu

Ar. Gor. Ali Yasasin*
Ar. Gér. Salih Tayfun Ince**

Hukuk yargilamasinda kanun yollari, 6100 sayili Hukuk Muhake-
meleri Kanunu'nda diizenlenmistir. Kanun yollari, olagan ve olaganiistii
kanun yollar1 olarak ikiye ayrilmigtir. Olaganiistii kanun yolu yargilama-
nin yenilenmesidir. Olagan kanun yollar1 ise istinaf ve temyiz kanun yol-
laridir. Temyiz kanun yolu, hukukumuzda, ge¢misten giiniimiize geger-
liligini korurken, ilk derece mahkemeleri ve temyiz mahkemesi arasinda
bir koprii gorevi goren istinaf mahkemeleri ise gesitli nedenlerle ancak 20
Temmuz 2016 tarihinden sonra gorev yapmaya baglamistir. Kanun yol-
larinin diizenlenme nedeni, uyusmazhigin taraflarina hem daha giivenceli
bir yargilama sunmak hem de yargi organlarinin daha etkin ¢aligmasini
saglamaktir. Buna mukabil kanun yollarinin diger bir 6nemli amaci ise
yargilamada igtihat birliginin saglanmasidir. Bu bakimdan kanun yollari-
na bagvuru olanaginin saglanmasi hukuk devletinin 6nemli bir geregidir.
Ne var ki kanun yoluna basvuru, yargilamanin taraflar igin temel bir
hak olsa da, hem hukukumuzda hem de ¢esitli hukuk diizenlerinde bazi
yonlerden sinirlandirilmistir. Bu sinirlamalar hakkinda farkli zamanlarda
ogretide gesitli tartigmalar yapilmis ve bu sinirlamalar muhtelif yarg:
kararlarina konu edilmistir. Ogretideki bu tartismalar ve yarg: kararlart
temelde, bu sinirlamalarin adalet diigiincesi, hakkaniyet, kamu yarar1
ve hukuk devletinin gerekleri ile bagdasip bagdasmadigi noktasinda

" Fatih Sultan Mehmet Vakif Universitesi Hukuk Fakiiltesi Medeni Usul ve Icra-iflas Hu-
kuku Anabilim Dali
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toplanmistir. Bu ¢alismada 6ncelikle olagan kanun yollar: olan istinaf ve
temyiz kanun yollarinin, diizenlenme amaci incelenecektir. Daha sonra,
istinaf kanun yoluna bagvuruyu parasal miktar yoniinden sinirlayan Hu-
kuk Muhakemeleri Kanunu madde 341/4 ve yine temyiz kanun yoluna
bagvuruyu parasal miktar yoniinden sinirlayan Hukuk Muhakemeleri
Kanunu madde 362/1-a incelenecek ve bu sinirlamalarin Anayasaya
uygun olup olmadig1 yoniinden 6zellikle 1982 tarihli Tiirkiye Cumhuri-
yeti Anayasasi’nin Cumbhuriyetin niteliklerini belirten 2. maddesi, temel
hak ve hiirriyetlerin sinirlanmasini diizenleyen 13. maddesi, hak arama
hiirriyetini diizenleyen 36. maddesi ve Yargitay'in gorevlerini diizenleyen
154. maddesi galismaya konu edilecektir. Ayrica bu 6nemli konu incele-
nirken kargilagtirmali hukuktaki diizenlemelere ve 6greti goriislerine de
yer verilecektir. Bu incelemede ortaya ¢ikan sonuglar 1s1g1nda, hukukun
genel ilkeleri ve mevcut Anayasal hiikiimlere uygun olarak hukuk yarg-
lamasinda kanun yollarinda uygulanabilecek de lege feranda bir sinirlama
oOnerisi sunulacaktur.

Anahtar Kelimeler: Kanun Yolu, Istinaf, Temyiz, Istinaf Sinur,
Temyiz Sinir1
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Constutionality of Monetary Limits for Appeal
and Cassation Applications in Civil Proceedings

Res. Asst. Ali Yasasin*
Res. Asst. Salih Tayfun Ince*

Legal remedies in civil proceedings are regulated in the Civil Proce-
dure Code numbered 6100. Legal remedies are divided into two catego-
ries as ordinary and extraordinary legal remedies. An extraordinary legal
remedy is the renewal of the trial. Ordinary legal remedies are appeal and
cassation. While cassation has been present in law and practiced for a
long time, the courts of appeal, which act as a bridge between the courts
of the first instance and the court of cassation, started to operate after
20 July 2016. The reason for establishing legal remedies is to provide
both more secured proceedings to the parties of the dispute and enable
the judicial organ to work more efficiently. Besides, another important
purpose of legal remedies is to ensure unity of precedents. In this respect,
providing the opportunity to apply to legal remedies is an important
requirement for the rule of law. However, although application to a legal
remedy is a fundamental right for the parties to the trial, it is limited in
some aspects both in our law and in various legal systems. In terms of
these limitations, various doctrinal discussions were held at different
times, and these limitations were subject to different judicial decisions.
These doctrinal debates and judicial decisions are basically focused at
the point of whether these limitations are compatible with the idea of
justice, fairness, public interest and the requirements of the rule of law.
In this study, primarily, the purpose of the establishment of the ordinary
legal remedies of appeal and cassation will be examined. Then, Article

Fatih Sultan Mehmet Foundation University Faculty of Law Civil Procedural Law and
Execution-Bankruptcy Law Department
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341/4 of the Civil Procedure Code that sets a limitation in terms of mo-
netary amount for application to appeal and Article 362/1-a of the Civil
Procedure Code that sets a limitation in terms of monetary amount for
application to cassation will be analyzed and this limitations in terms of
the following articles of Constitution of the Republic of Turkey: Article
2 that states the characteristics of the Republic, Article 13 that regulates
the restriction of fundamental rights and freedoms, Article 36 that regu-
lates the freedom to claim rights and Article 154 that regulates the duties
of the Court of Cassation will be discussed. Regulations in comparative
law and doctrinal views will be considered for this analysis. In light of
this analysis’s results, a proposal for a de lege ferenda restriction that can
be applied in legal remedies in civil proceedings in accordance with the
general principles of law and existing Constitutional provisions will be
presented eventually.

Keywords: Legal Remedy, Appeal, Cassation, Monetary Limit for
Appeal, Monetary Limit for Cassation
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The Impact of Fundamental Rights on Legal
Capacity System of Natural Persons in Georgia

Prof. Dr. Ekaterine Bagishvili*

In 2014 Georgian Constitutional Court made a precedential judg-
ment', which led to the reform of the Natural Persons’ Legal Capacity
Institution in Georgia.

The rules stated under pre-reform version of Georgian Civil legis-
lation governing legal capacity of natural persons were declared by the
court as unconstitutional.

The pre-reform model was based on legal status of natural person.
Depriving a person of his/her Legal capacity (the ability to fully acquire
and exercise civil rights and duties) by the court took place solely on the
bases of person’s medical condition without taking into account person’s
individual needs. Cognitive disability served as a reason for imposing full
limitation of person’s legal capacity and resulted in his/her “civil death.”
The expression of will of such person was considered as void under the
law. The only way to exercise his/her own rights in civil relations was
possible by the will of the authorized guardian, who used to make deci-
sions instead of the person under his/her guardianship.

The declaring procedure of the legal status seemed quite unfair
since it did not provide a person with psychological needs with the right
to make it possible to participate in court proceedings. There was no pos-
sibility for him/her to address the court or to be heard by the court.

Georgian Technical University Faculty of Law and International Relations
' The Constitutional Court of Georgia, Judgment no 2/4/532,533, 8 October 2014
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According to the judgment of the Constitutional Court, a person’s
right to legal capacity falls within the protection of Art. 16 of the Consti-
tution (right to free development) and person’s right to reveal unlimited
capacity like others on an equal bases, within art. 14 (right to equality).
Court indicated that existing regulation constituted a disproportional
interference with these rights.

The reformed regulation introduced completely new concept of
legal capacity. It was based on the idea that the purpose of law shall be to
assist persons with psychological needs to express their will rather than
to replace it. The legislation declared persons with psycho-social needs
as legally capable and thus able to exercise their rights. It introduced the
notion of support giver and support recipient. The duty of the support
giver is to help the support recipient formulate his/her will. According
to the reformed law, the power of supporter is limited to those issues in
which a person with psycho-social needs is not able to make decisions in-
dependently. Thus, the model of plenary guardianship has been replaced
by the model of support. Furthermore, it became feasible to exercise the
right of equal legal capacity by individually examining and taking into
account person’s quality of mental disorders that affects his/her ability to
independently participate in public life.

Keywords: Persons with Psycho-Social Needs, Legal Capacity,
Fundamental Rights, Constitutional Court Judgment, Model of Support



Roman and Modern Concept of Civil
Proceedings with Special Reference to
Trial within a Reasonable Time

Assoc. Prof. Dr. Rejhan R. Kurtovic¢*
Asst. Prof. Dr. Maida Becirovié¢ Ali¢**

Roman law is the foundation of civil law in continental Europe the-
refor the role of Roman law in continental Europe is of exceptional and
special importance. The Romans clearly distinguished substantive from
procedural law, which influenced the differentiation of special branches
of civil substantive law, but also special norms that regulated civil court
proceedings. Under the influence of Roman legal doctrine, even today we
have a clear separation between legal norms that regulate substantive and
procedural law and a developed civil procedure that is completely diffe-
rent from criminal procedure. The Roman legal tradition placed special
emphasis on civil court proceedings and laid the foundations of modern
civil proceedings. In this paper, the authors try to make a comparison
with modern civil procedure that has its roots in Roman law through a
historical retrospective of Roman civil proceedings, placing special emp-
hasis on trial within a reasonable time as an instrument that guarantees
legal fairness, timeliness and efficiency of civil proceedings.

Keywords: Roman Legal Tradition, Civil Court Proceedings, Trial
within a Reasonable Time
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BREXIT and the Law Applicable to
International Commercial Contracts: Rome
I Regulation and the EC]J Jurisprudence

Asst. Prof. Dr. Ana Sofia Gomes*

SUMMARY: I. Introduction; II. The adoption of the Rome I
Regulation by the United Kingdom legal system; III. Application
of Rome I Regulation over time; IV. Implementation of the Rome I
Regulation in the United Kingdom; Conclusion

I. Introduction

Following an internal referendum on 29 March 2017, the United
Kingdom notified its intention to withdraw from the European Union
and Furatom in accordance with Article SO of the TEU.

An exit agreement reached on 14 November 2018, negotiated by
Teresa May’s government and which encountered many obstacles in
the British Parliament, was followed by another negotiated by Boris
Jonhson that entered into force on 1 February 2020. The latter included
only minor changes to the previous agreement, with the exception of the
safeguard clause applicable to Northern Ireland. FromUnder this agree-
ment, approved by (EU) Council Decision 2020/13S of 30 January
2020, upon the finalization of the Agreement regarding the withdrawal
of the United Kingdom of Great Britain and Northern Ireland from
the European Union and the European Community of Atomic Energy,
the transition period ended on 31 December 2020 (Article 126). The
difficulties experienced with the first agreement immediately gave rise

" University Lusiada of Lisbon Faculty of Law
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to unilateral legislative proposals regarding the adoption by the United
Kingdom of the European Union legislation regarding judicial coopera-
tion in civil matters.’

Along this line and according to the delegation of powers realized
by the withdrawal Act 2018, the British government approved second-
ary legislation (statutory instruments) authorizing some regulations
(EU exit regulations) including 2019 No. 834, Exiting the European
Union Private International Law, The Law Applicable to Contractual
and Non Contractual Obligations (Amendment etc.) (EU Exit) Regula-
tions 2019. Some of these regulations were approved as part of unilateral
procedures designed to prevent an exit scenario without an agreement.
However, in the case of the present regulation, its entry into force was
scheduled for the day of departure (under Part I, Introductory, Citation
and commencement).

In these regulations, the United Kingdom explicitly transposed EU
legislation into the British legal system, as was the case with Regulation
(EU) No 593/2008 of the European Parliament and of the Council of
17 June 2008 on the law applicable to contractual obligations (Rome I)
and Regulation (EU) No. 864/2007 of the European Parliament and that
of the Council of 11 July 2007 on the law applicable to non-contractual
obligations (Rome II). It also proceeded to adapt domestic legislation
in view of its new reality as a non-European Union State, regarding
civil jurisdiction and judgments by way of Statutory Instruments 2019
No. 479 - Exiting the European Union International Private Law - The
Civil Jurisdiction and Judgements (Amendment) (EU Exit) Regulations
2019. This also occurred with regard to the Amendment of primary leg-
islation of the Civil Jurisdiction and Judgments Act 1982, in which any
references to the Brussels or the Lugano Conventions were omitted.

' OJL2931.1.2020.
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II. The adoption of the Rome I Regulation by the
United Kingdom legal system

The United Kingdom had no intention of reforming the Rome I
Regulation when it adapted the tool to its domestic legislation.

The first reason for maintaining this rule can be found in its unilat-
eral nature that does not require any other country to apply it simultane-
ously.

Had the United Kingdom not chosen to continue enforcing the
regulation, this would have represented a setback to the application of
the Common Law Doctrine of the Proper Law of the Contract.This
would have resulted in significant changes in the legal framework for the
application of the regulation, both in terms of its applicable regulations
as well as of its interpretation, which would imply a breach of the system-
atic unity in the regulation of international trade contracts between EU
Member States and the United Kingdom. This doctrine has raised con-
troversy in its application. It not only lacks special rules to protect weaker
parties, but its regime of imperative rules, or foreign illegality rules, are
less certain than those in Rome L.

These factors will have contributed, visibly, to the UK’s decision to
“nationalize”, i.e. to adopt the regulation as its domestic law. This deci-
sion appears, in general, with respect to the regulations of the European
Union (Rome I and Rome II), the European Union (Withdrawl) Act
2018, Chapter 16, section 3.1: “Direct EU legislation, so far as operative
immediately before exit day, forms part of domestic law on and after exit
day”

In 2020 the UK adopted the European Union (Withdrawal) Act
2020, in which it replaced the term exit day with Implementation Period
(IP) completion day.

The decision to maintain European Union regulations in force ex-
tends neither to the entire scope of interpretations nor to the application
of the same regulations. First of all because, according to section $ of the
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2018 Act, the European Union law ceases to have primacy and continues
to be applied only if it is relevant to the interpretation, non-application
or annulment of any law passed or drafted before the transition period
completion day. As regards their interpretation, UK courts are not bound
by any principles or decisions of the Court of Justice, taken on or after
the UK’s implementation period (IP) completion day, nor can they use
the preliminary ruling mechanism, according to section 6.1. Decisions
can be taken by the Court of Justice up to the final day of the transitional
period, or afterwards, providing they are relevant to issues raised before
the UK courts. (section 6.2.) Any EU regulation relating to any ques-
tion regarding validity, meaning or effect, can be taken into account if
said regulation has not been changed by the the transition period imple-
mentation day or afterwards and provided that is relevant, according to
the decisions of the Court of Justice that continue to be considered and
the general principles of European Union law and taking into account
(among other aspects) the limits of the powers of the European Union,
immediately before the IP completion day (section 6.3). However, the
Supreme Court is not bound by any judgment of the Court of Justice,
nor by any court in Scotland, nor is any court bound by any judgment
of the EU Court of Justice to which it would not otherwise be subject.
(Section 6.4). The Supreme Courts (The Supreme Court, or the High
Court of Justiciary which is the Supreme Criminal Court of Scotland)
should consider, under the same conditions, whether their judgments
(established principles or decisions handed down by UK courts, or EU
judgments byl the end of the transition period).

The possibility of changing European Union regulations designated
as the main principal EU legislation, is restricted to acts of Parliament or
other primary or subordinate regulations as long as they are duly autho-
rized. (Sections 7.2 and 7.6 a) regarding the notion of main directive EU
legislation, EEA regulations and appendices.

The possibility is safeguarded to pass legislation to remedy flaws
in EU legislation regarding its application and deficiencies in this area
(Section 8) or resulting from the implementation of the exit agreement
between the EU and the UK (Section 9).
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III. Application of Rome I Regulation over time

The withdrawal of the UK from the EU raises questions about
the succession of laws over time, in additon to the above-mentioned
specificities regarding the primacy of EU law, the binding force of Court
judgments, as well as posing questions prejudicial to that court and the
interpretation of regulations.

The question of the succession of laws over time is resolved in
the withdrawal agreement of the United Kingdom, Great Britain and
Northern Ireland from the European Union and the European Atomic
Energy Community (Decision (EU) 2020/135) where Article 66,
under the heading “Applicable law in contractual and non-contractual
matters” stipulates that the Rome I Regulation is applicable to contracts
concluded before the end of the transition period with regard to judicial
cooperation in progress in civil and commercial matters.

All other issues are to be resolved by UK domestic law, more specifi-

cally by the European Union (Withdrawal) Act 2018, Chapter 16, revised
by the European Union (Withdrawal) Act 2020, as mentioned above.

IV. Implementation of the Rome I Regulation in the
United Kingdom

The withdrawal of the United Kingdom from the European Union
has not to date led to changes in the law applicable to contractual obliga-
tions in this plurilegislative Order. Adaptations have been introduced to
ensure compatibiity between the EU and internal regulations, on the one
hand, and specifications regarding the application of its Article 22/2 in
relation to Scotland and England, Wales and Northern Ireland, on the
other. These adaptations and specifications are contained in the follow-
ing regulations:

- Statutory Instrument 2019 No. 834, Exiting the European Union
Private International Law - The Law Applicable to Contractual Obliga-
tions and Non-Contractual Obligations (Amendment etc.) (EU Exit)
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Regulations 2019, 29 March 2019 and which entered into force 1 Janu-
ary 2021;

- Statutory Instruments 2020 No. 1574, The Jurisdiction, Judg-
ments and Applicable Law (Amendment) (EU Exit) Regulations 2020,
of 16 December that entered into force on 17 December 2020.

In what concerns changes, the first act foresees that the wording
“United Kingdom” will replace that of “Member State”.

Regarding domestic law conflicts resulting from UK’s multi-legis-
lative legal system, the solution continues to be that found in Article 22
of the regulation that stipulates that each territorial unit is treated as a
country. It should be noted that, in this respect, the version in force in the
United Kingdom no longer provides for the possibility of not applying
this solution (enshrined in paragraph 2) in the event that the different
parts of the territory have their own rules on contractual obligations, by
omitting paragraph 2 of the provision under review.

In most provisions, the term “Member States” is replaced by “Rel-
evant States”, which demonstrates that, from the point of view of the
United Kingdom, theacquis communautaire and the European area itself
are still relevant.

Point number 4 of Article 3 is maintained, which means that the
United Kingdom still does not allow the derogation from “Community
law” rules that cannot be derogated from by agreement, when, in a nor-
mal perspective, it would not make sense to maintain this limitation of
autonomy of the will, as it is no longer bound by European Union law.
Also with regard to insurance contracts, provided for in Article 7, the ter-
ritorial scope of the Rome I Regulation is maintained, as is the limitation
on the autonomy of the will in relation to the law of the relevant states
which continue to apply to the United Kingdom. This article 7 will, in
the version in force in the UK, exclude insurance on risks located in the
UK and will prevent the election of UK Rights. This is to be a provisional
measure subject to potential reform.
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Article 7, 4, b) regarding the imposition of the applicable law by a
Member State has been eliminated.

In a bilateral perspective, we can consider that the United Kingdom,
by maintaining in force the Rome I Regulation, is giving a clear signal of
the current and legal importance of this norm, respecting the acquis co-
munnautaire, while the relevant States will not take their law into account.
Does this mean that the UK is making concessions without obtaining the
same? Apparently yes, but in reality maybe not.

With the departure of the United Kingdom, Article 3/4 and 7. are
no longer applicable to that State, but the British Act provides for its con-
tinued enforcement.

Article 3 continues to permit the express choice of English law.

Regarding Article 3/4, compliance with the mandatory provisions
of European Union law is maintained and Article 7 applies merely to
risks within the territory of the Member States, and excludes insurance
on risks located inside the UK and will prevent the selection of UK laws,
i.e., the provisions of this article do not include situations affecting the
United Kingdom. This means that maintaining the enforcement of Ar-
ticle 7. continues to favour the UK insurance industry.

The priority is that the selection of law be maintained. From a con-
tractual point of view, the United Kingdom is not in danger. By detaching
itself from that European law guaranteeing certainty and predictability, it
allows English judges to assume a broader role. The application of Article
3.1, regarding tacit choice and the application of the escape clause (4.3)
allows English judges a wider range of intervention, and they, thus, they
come to play an important role in the export of legal advisory and dispute
resolution services, because in the United Kingdom the law constitutes
export material (representing 1.8% of GDP in dispute resolution and
3.4% of legal industry exports and legal counsel, i.e., invisible commodi-
ties).
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If there is no express choice, English law may apply. This is very
important when it is found that judicial jurisdiction is determined prior
to selecting the applicable law. However, there are cases where the appli-
cable law must be determined prior to deciding on international jurisdic-
tion.

Of course, if English courts correspond to forum conveniens, English
law may also apply.

Yet, the issue is particularly recevant in cases where the determina-
tion of the applicable law takes place prior to that of jurisdiction. This
situation is provided for in Article 7. of the Brussels I bis Regulation,
which continues to apply for court cases until the end of the transitional

period.

Article 7. of the Brussels I bis Regulation, Article 5 of the Brussels
Convention and Article S of the Lugano Convention (2007) enshrine
similar solutions regarding jurisdiction. However, the first regulation was
repealed in the United Kingdom by Statutory Instruments, 2019 No. 479
- Exiting the European Union International Private Law - The Civil Ju-
risdiction and Judgements (Amendment) (EU Exit) Regulations 2019,
which came into force on the finishing day of the transitional period. The
Second ceased to bind the United Kingdom and Gibraltar on the final day
of the transitional period, in the position taken unilaterally by the British
government, as this sovereign body informed the European Council on
29 January 2021, although doubts may be raised regarding this solution.
On 8 April 2020, the United Kingdom Government requested to join
the Lugano Convention (2007-amended in 2012), a classic international
instrument celebrated between the EU and EFTA member states, which
is highly similar to the Brussels I bis Regulation. Joining that Convention
requires the agreement of all States participating in the Convention and
the European Union has not yet expressed its position to date.

On the other hand, the UK joined the Hague Convention on Choice
of Court, with effect from 1 January 2021. This Convention allows the
courts of contracting states to uphold exclusive jurisdiction agreements
provided that the nominated court is in one of the contracting states and
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the agreement complies with certain prescribed standards. This Conven-
tion applies to the Member States of the EU, Mexico, Montenegro and
Singapore. It has been signed (but not ratified) by the USA and China.
It does not currently apply to EFTA countries such as Norway and Swit-
zerland.

The determination of international jurisdiction depends on the
law of each EU Member State and the UK law in force, according to the
Amendment of primary legislation of the Civil Jurisdiction and Judg-
ments Act 1982, and when the UK Courts consider themselves compe-
tent, they may or may not decide to apply their own law.

With regard to the specifications introduced by the second men-
tioned act above, they deal with maintaining the Rome I Regulation in
force in the United Kingdom, except for cases brought to court follow-
ing the transitional period, with respect to some internal regulations,
namely Regulation 4 of the Law Applicable to Contractual Obligations
(Scotland) Regulations 2009 (Scottish Statutoy Instruments 2009 No.
410), and regulation S of the Law Applicable to Contractual Obligations
(England and Wales and Northern Ireland) Regulations 2009) (Statu-
tory Instruments 2009 No. 3064). These specifications concern the
applicability of Article 22/2, establishing that the regulation shall, “with
exception of Article 7 (insurance contracts), apply in the case of conflicts
between the laws of different parts of the United Kingdom, or the laws
of one or more parts of the United Kingdom and Gibraltar, as applied in
case of conflicts with the laws of other countries.

Conclusion

It appears, therefore, that the option to maintain the Rome I Regu-
lation in force could translate into a strategic option on the part of the
United Kingdom, which permits the mitigation of the potential negative
impact of its exit from the EU, in terms of the demand and export ofits le-
gal industry, while at the same time being a clear sign of the relevance and
importance of the Rome I Regulation, even if the ECJ case laws won't be
applied by United Kingdom and North Ireland courts.



Ozel Hukukun Giincel Sorunlari ve Anayasa’min Ozel Hukuka Etkileri
118 Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

However, the regulation in accordance with that valid for the Euro-
pean Union’s legal system, will continue to be enforced unless it is shortly
altered by the competent sovereign bodies. Until then, it is strictly depen-
dent on the European practice. Regarding a plurilegislative legal order of
a State that uses the Anglo-American system, we cannot fail to stress the
importance given to the jurisprudence, which is now disconnected, both
from the principle of the primacy of European Union law, or in generic
terms, from the case law of the Court of Justice, an entity to which itis no
longer able to refer requests for a preliminary ruling.

If the approval of the aforementioned first act (Statutory Instru-
ment 2019 No. 834) remains stable and faithful to the terms of the law
applicable to contractual obligations in the legal systems of the EU and
the United Kingdom, with the aforementioned limitations, the latter’s
option to forego enforcement of European Union legislation regard-
ing judicial cooperation in civil and commercial matters and in view of
the vicissitudes mentioned above, raises greater concerns. Within this
context, the United Kingdom has mostly applied its previous domestic
legislation to each territory (Statutory Instruments 2020 No. 1574),
which has hindered access to justice in cross-border disputes, both for
economic agents and for the judiciary.



The Right to Be Forgotten and the
Impact of Fundamental Rights

Dr. Marian Alexander Arning, LL.M.*

“The Internet never forgets.” It is an almost inexhaustible source of
information which is used by companies, individuals, scientists etc. just
because of this reason. However, this infinite availabilty of information
can also have negative consequences for individuals the information is
referring to. Once information is published on the Internet, it is almost
impossible to remove it from there again. People may find this informa-
tion and link it to the individual the information is referring to even after
decades. In other words: Information that was published decades ago
may affect the life of the person it is referring to even today.

Against this background, individuals who are affected by such pub-
lications try to take action against web sites, databases, search engines
etc. in order to make it at least more difficult for Internet users to find /
get access to the respective information. The protection of such individu-
als is important, especially in the light of their right to the protection of
personal data (see Art. 8 Charter of Fundamental Rights of the European
Union (CFR)). On the other hand, the removal of information from
the Internet can for example affect the right of users to get access to this
information (see Art. 11 CFR).

It is for the law to find solutions to balance these conflicting inter-
ests.

In my presentation, I will focus on the most relevant legislation in
this respect in the EU: The General Data Protection Regulation (GDPR)
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and especially on Art. 17 (1) GDPR which governs the right of data sub-
jects to obtain from (data) controllers the erasure of personal data con-
cerning them. In particular, I will explain the impact of the fundamental
rights contained in the CFR on this right to erasure / be forgotten.

In this context, I will also analyze the most important decisions on
the right to be forgotten of the Court of Justice of the European Union
(such as (i) Google Spain SL, Google Inc. v AEPD, Mario Costeja
Gonzalez, (ii) Google LLC v CNIL and (iii) GC and others v CNIL)
and of the German Federal Constitutional Court (such as Right to be
Forgotten I and II).

Keywords: Right to be Forgotten, General Data Protection Regula-
tion, Protection of Personal Data (Art. 8 CFR), Freedom of Information
(Art. 11 CFR), Court of Justice of the European Union
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Haksiz Rekabet Hukukunda “Kamusal
Nitelikteki Kurumlar” Kavraminin Davaci
Sifat1 Yoniinden Degerlendirilmesi

Dr. Tamer Pekdinger*

TTK m. 56'da, haksiz rekabet eylemi sebebiyle acilabilecek davalar
ve bu davalar1 agabilecek kisiler sayilmistir. Bu kapsamda maddenin ikinci
fikrasinda haksiz rekabet eyleminden zarar goren veya zarar tehlikesine
maruz kalan kisilerin dava agma hakki oldugu belirtildikten sonra tigiincii
fikrada topluluklarin da davac sifatini haiz olabilecegi belirtilmistir. Say-
lanlar arasinda en dikkat gekici olani ise — Kanunkoyucunun daha 6nce hi¢
yer vermedigi- “kamusal nitelikteki kurumlar” olarak karsimiza ¢ikmaktadur.

“Kamusal nitelikteki kurumlar” kavrami hukuk sistemimizde mevcut
bir kavram degildir. Mevzuatta tespit edebildigimiz kadariyla dogrudan
bu kavramin kullanildig: bagkaca birincil diizenleme bulunmamaktadir.
Bu itibarla kavramin sinirlarinin gizilmesi gereklidir. Zira diizenleme ile
kamusal nitelikteki kurumlara da haksiz rekabet davalarinda dava agma
yetkisi verilmekte olup bu itibarla davaci sifatinin belirlenmesi bir dava
sart1 olmast (HMK m. 114) itibariyle dncelikle ¢oziilmesi gereken bagli-
ca meseledir. Zira bilindigi tizere Mevzuatta yaygin olarak kamu kurumu
ifadesine yer verilmektedir.

TTK m. 54 vd’da diizenlenen haksiz rekabet hiitkiimlerinin mehaz:
1986 tarihli Isvigre Haksiz Rekabete Karsi Federal Kanunu'dur (IsvHRK).
Haks1z rekabet eylemi sebebiyle dava agabilecek kisiler [svHRK m. 10’da
ayrica diizenlenmis olup TTK m. 56/3, IsvHRK m. 10/2’ye tekabiil et-
mektedir. IsvHRK m. 10/2, a ve b'de, tiiziiklerinde tiyelerinin ekonomik
menfaatlerini korumaya yetkili bulunan mesleki ve ticari birlikler ile yine
tiziikleri uyarinca tiiketicilerin ekonomik menfaatlerini korumay: amag-

" Istanbul Barosu Fikri ve Sinai Haklar Komisyonu Bagkani
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layan bolgesel veya tilkesel birliklerin davaci sifatini haiz oldugu belirtil-
migtir. Maddenin 3. fikrasinda ise Konfederasyonun da kamu menfaatinin
korunmasi igin gerekli goriinen hallerde davaci sifatin1 haiz olabilecegi
belirtilip maddenin devaminda Konfederasyon tarafindan dava agilabile-
cek haller sinirli olmayacak sekilde sayilmigtir. Buna gore Konfederasyon,
Isvigre'nin yurtdigindaki itibari tehdit altinda veya zarar gérme tehlikesi
altinda ve ekonomik c¢ikarlar1 etkilenen kisiler de yurt disinda ikamet
ediyorlarsa dava agabilecektir. Ayrica Konfederasyon tarafindan, belirli bir
grubun, ekonomik bir toplulugun vs. haklarinin zedelendigi durumlarda
da dava agabilecegi belirlenmistir. Ancak Konfederasyon tarafindan dava
agilmasinda 6nem arz eden husus, kamu yararmin gerektirmesi olup bu-
nun agikga ortaya konulmasi gerektigi kabul edilmektedir.

Konfederasyonun dava agmasi giindeme geldiginde ise, “Is-
vigre Ekonomik Igler, Egitim ve Aragtirma Bakanlig” biinyesindeki
“Secrétariat d’Etat & I'économie” tarafindan temsil edilecegi, “Konfede-
rasyonun haksiz rekabete kargi kanun ¢ercevesinde dava agma hakkina
iligkin kararname”nin (Ordonnance concernant le droit de la Confédération
d'intenter une action dans le cadre de la loi contre la concurrence déloyale)
birinci maddesinde ifade edilmektedir.

TTK m. 56/3’de ise kamusal nitelikteki kurumlarin dava agabilecegi
ifade edilmekle birlikte kamusal nitelikteki kurum kavrami agiklanma-
mustir. Birincil mevzuatta kamusal nitelikteki kurumlar kavramina yer
verilmedigi gibi hangi durumlarda bu kurumlarin davaci sifatini haiz
olacag da belirli degildir. Bu itibarla ilk olarak kamusal nitelikteki kurum
kavraminin belirlenmesi ve sonrasinda ise hangi hallerde bu kurumlarin
davaci sifatini haiz olabilecegi degerlendirilmelidir.

Kamusal nitelikteki kurumlar kavrami hukuk sistemimize yabanci
olmakla birlikte, kamu kurum ve kuruluslar1 kavrami doktrinde yer alan
uygulamada yer etmis bir kavramdir. Kamu kurumu, belirli kamu hiz-
metini ya da faaliyetini yerine getirmekle gorevli olan tiizel kisiligi haiz
idare tegkilat1 birimi olarak tanimlanmaktadir. Dolayisiyla kamu kurumu,
kamu hizmetlerinin, kamu idarelerinden ayr1 bir bigimde 6rgiitlenmesi
saglanarak tiizel kisilik kazandirilmasi ile olugturulan yapilardir (bkz.
AGAR, Serkan; Kamu Kurumlar1 Teorisi, TBB Dergisi, S. 65, Y. 2006,
5.290).
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Bakanliklar ile Radyo Televizyon Ust Kurulu, Merkez Bankasi,
Rekabet Kurumu, Ozellestirme Idaresi Bagkanlhgi, Sermaye Piyasast
Kurulu, Tirkiye Radyo Televizyon Kurumu, Bankacilik Diizenleme ve
Denetleme Kurulu kamu kurum ve kuruluglarina 6rnek olarak verilebilir

(bkz. https://www.tbmm.gov.tr/baglantilar/kamu kurum kuruluslar.

htm). Kamu kurum ve kuruluglarinin ¢ok gesitli olmas1 miimkiindiir.

TTK m. 56/3’de kamu kurum ve kuruluglar1 kapsaminda bir sinur-
lama getirilmediginden, bunlarin tamaminin haksiz rekabet davalarinda
davaci sifatinin bulunmasi teorik olarak miimkiin olacaktir. Elbette ilgili
kurumlarin haksiz rekabete iligkin dava agmada hukuki menfaatlerinin
bulunmasi gerektigi gozden kagirilmamalidir. Hukuki menfaatin varligi-
nin mevcut olup olmadiginin degerlendirilmesinde ise kamusal yararin
varlig1 tartisma konusu yapilabilecektir. Isvigre uygulamasinda oldugu
gibi kamu kurum ve kuruluglar: tarafindan agilacak haksiz rekabet dava-
larinda, kamu yararinin bulunmasi gerektigi bu itibarla Tirk uygulama-

sinda da kabul edilmelidir.

Uygulamada kamu kurumlar: tarafindan bu yetkinin kullanildigina
rastlanilmamaktadir. Kamu giiciint haiz kuruluslar, ellerindeki bu imka-
n1 ikincil diizenlemeler yaparak kullanmak suretiyle piyasaya etki etmeye
caligmakta veya idari yaptirimlar yoluyla pazara bir denge getirmeye ve
pazardaki sorunlar1 ¢6zmeye ¢alismaktadirlar. Bu durum ise keyfilige
neden olabilecegi gibi sorunlara kalic1 bir ¢6ziim getirilememesi sonu-
cunu da dogurabilecektir. Kamu kurumlari tarafindan haksiz rekabet
sebebiyle dava agildigi durumda ise hem Yarg: eliyle gerceklesen bir
siireg soz konusu olacagindan keyfiliklerin oniine gegilebilecek hem de
haksiz rekabet baglaminda ortaya ¢ikabilecek sorunlara kalict ¢oziimler
getirilebilecektir. Zira kamu kurumlarinin ¢ogu zaman parasal yaptirim
uygulamalari, ayni zamanda haksiz rekabet teskil eden eylemlerin ger-
ceklesmemesini saglamamaktadir. Bu itibarla kamu kurumlari tarafindan
agilacak haksiz rekabetin tespiti, men’ini ve haksiz rekabetin sonucu olan
maddi durumun ortadan kaldirilmasi talepli davalar, pazarin diizgiin bir
sekilde islemesinde daha etkili bir ¢oziim olacaktir.

Anahtar Kelimeler: Haksiz Rekabet, Hukuki Sorumluluk, Haksiz
Rekabet Davalari, Kamusal Nitelikteki Kurumlar, Davaci Sifati



Ozel Hukukun Giincel Sorunlari ve Anayasa’min Ozel Hukuka Etkileri
126 Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

Evaluation of the Concept of “Institutions
with Public Nature” from the Point of Title
of Plaintiff in Unfair Competition Law

Dr. Tamer Pekdinger*

The cases that can be filed due to an act of unfair competition, and
people who can file these cases are regarded in Article 56 of the Turkish
Commercial Code (TCC). Within this scope, after it is stated in the sec-
ond paragraph of the article that people who are harmed or exposed to
the risk of harm by unfair competition action have the right to file cases,
in the third paragraph it is stated that communities may also have the title
of plaintiff. The most remarkable among those counted are “institutions
with public nature” — which the legislator has never given place to before.

The concept of “institutions with public nature” is not an existing
concept in our legal system. As far as we can determine in the legislation,
there are no other primary regulations in which this concept is directly
used. In this respect, it is necessary to draw the boundaries of this con-
cept. Because with the regulation, public institutions are also authorized
to sue in unfair competition cases, and since the determination of the
title of plaintiff is a requirement of the case (according to Article 114
of Turkish Civil Procedure Code), this is the main issue that must be
resolved first. Because, as is known, the legislation is widely included the
term of “public institution”

The source of the unfair competition provisions regulated in the
55 and subsequent articles of TCC, is the Swiss Federal Act against Un-
fair Competition (UCA) dated 1986. Persons who may sue for an act
of unfair competition are also regulated in Article 10 of the UCA, and

Chairman of the Intellectual and Industrial Property Rights Commission of the Istanbul
Bar
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the third paragraph of Article 56 of the TCC corresponds to the second
paragraph of Article 10 of the UCA. In the sub-paragraphs A and B of the
second paragraph of Article 10 of the UCA, it is stated that professional
and commercial associations which authorized to protect the economic
interests of their members in their regulations, as well as regional or
national associations aimed at protecting the economic interests of con-
sumers in accordance with their regulations have the title of plaintiff. In
the third paragraph of the article, it is stated that the Confederation may
also have the title of plaintiff if it seems necessary to protect the public in-
terest, and the cases that can be sued by the Confederation are regarded
without limitation in the following paragraphs of the article. Accordingly,
the Confederation will be able to sue if Switzerland’s reputation abroad
is threatened or in danger of being damaged, and those whose economic
interests are affected also reside abroad. It has also been determined that
the Confederation can also sue in cases where the rights of a particular
group, an economic community, etc. are damaged. However the most
important issue in filing a lawsuit by the Confederation is the necessity
of public interest and it is accepted that this should be clearly stated.

It is stated in the first article of the “Decree on the right of the Con-
federation to sue under the law against Unfair Competition” (Ordon-
nance concernant le droit de la Confédération d'intenter une action dans le
cadre de la loi contre la concurrence déloyale) that the Confederation will
be represented by the “Secrétariat d’Etat & 'économie” within the “Fed-
eral Department of Economic Affairs, Education and Research” when
the topic of filing a lawsuit by The Confederation is raised.

In the third paragraph of the Article 56 of the TCC, it is stated that
institutions with public nature can file a case, but the concept of “insti-
tutions with public nature” is not explained. In the primary legislation,
the concept of “institutions with public nature” is not included, nor is
it clear in which cases these institutions will have the title of plaintiff. In
this respect, it is necessary to first determine the concept of “institutions
with public nature”, and then to evaluate in which cases these institutions
may have the title of plaintiff.
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Although the concept of “institutions with public nature” is foreign
to our legal system, the concept of public institutions and organizations
is a concept that runs deep in the practice and takes place in the doctrine.
A public institution is defined as a unit of an administrative organiza-
tion with a legal entity tasked with performing certain public services
or activities. Therefore, a public institution is a structure created by pro-
viding legal personality in order to ensure that public services are orga-
nized separately from public administrations (qv. AGAR, Serkan; Kamu
Kurumlar1 Teorisi, TBB Dergisi, S. 65, Y. 2006, s. 290).

Ministries and Radio and Television Supreme Council, The Central
Bank, The Competition Authority, Directorate of Privatization Adminis-
tration, Capital Markets Board, Turkish Radio and Television Authority,
Banking Regulation and Supervision Board can be given as examples of

public institutions and organizations (see also https://www.tbmm.gov.
tr/baglantilar/kamu_kurum kuruluslarhtm.). It is possible that public

institutions and organizations are multifarious.

Since the third paragraph of the Article 56 of the TCC does not
impose a limit on the scope of public institutions and organizations, it
will theoretically be possible for all of them to have the title of plaintiffin
unfair competition cases. Certainly it should not be overlooked that the
relevant institutions should have legal interests in filing lawsuits against
unfair competition. In evaluating whether the existence of a legal inter-
est, the existence of a public interest could be a matter of discussion. In
this respect, as in the Swiss practice, it should be accepted that the neces-
sity of public interest should be provided in unfair competition cases to
be filed by public institutions and organizations in the Turkish practice.

In practice, it is not observed that this authority is exercised by the
public instutions. Organizations that have public force are using this op-
portunity in their hands by making secondary arrangements that aims
to influence the market or they try to bring a balance to the market and
solve the problems in the market through administrative sanctions. This
situation may cause arbitrariness and also may result in failure to find a
permanent solition to the problems. In the position where lawsuits are
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filed by public instituons against unfair competition, since there will be
a process carried out by the Judiciary, arbitrariness can be prevented and
permanent solutions would be provided to problems that may arise in
the context of unfair competition. Because public institutions often use
monetary sanctions, they are insufficient to prevent actions that consti-
tute unfair competition. In this respect, lawsuits which demanding the
detection, prevention and elimination of the financial situation that is the
result of unfair competition by public institutions will be a more effective
solution to provide appropriate functioning of the market.

Keywords: Unfair Competition, Legal Responsibility, Unfair Com-
petition Cases, Instutions with Public Nature, Title of Plaintiff






Giimriiklerde El Konulan Taklit Markal: Mallarin
Tasfiyesi- Anayasal Ilkeler Cercevesinde Sorunlar

Dr. Ogr. Uyesi Eda Giray*

Risk Yonetimi, Tasfiye ve Doner Sermaye Genel Miudirlagu
(“TASIS”)'niin Giimritk Kanunu ile Kagakgilikla Miicadele Kanunu
hitkiimlerine gore tasfiye edilecek hale gelen esyanin, ilgili mevzuat uya-
rinca tasfiyesi amaciyla, giimriiklerde veya diger yerlerde depolar, maga-
zalar ve satig reyonlar1 agma veya agtirma, tasfiye edilebilir duruma gelen
esyadan yurt disinda satig imkani olanlari ihrag etme veya ettirme, tasfiye
edilebilecek hile gelen esyanin satisa sunulmadan once, ozelliklerine
gore tamir, bakim ve ambalajlamasini yapma veya yaptirma, gerektiginde
parca halinde satigini temin etme yetkisi bulunmaktadr.

Risk Yonetimi, Tasfiye ve Doner Sermaye Genel Midurligi tarafin-
dan tekrar satig1 saglanan iiriinlerden bazilarini da taklit markali mallar
olusturmaktadir. Kurumun amaci ve gorevi neticesinde, Smai Miilkiyet
Kanunu (SMK) gergevesinde hem markaya tecaviiz hem de markaya
tecaviiz sucu olusturan soz konusu egyalarin devlet eliyle tekrar piyasaya
sunulmast taraflar i¢in bir ¢ok hukuki soruna neden olmaktadir. Son yil-
lardaki gelismeler ile marka sahiplerine ihale 6ncesi sikayet hakk: tanin-
mus olsa da, taklit markali mallar tekrar piyasaya sunulmasinin 6nlenmesi
agisindan diizenleme oldukga yetersizdir. Ayrica devletin bir kurumun-
dan satin alindigy igin artik hukuka uygun olarak satiginin gergeklestirile-
bilecegini diisiinen tigiincii kisilerin kargilagtiklari ceza ve hukuk davalar
da incelenmesi gereken diger konuyu olusturmaktadr.

Bu teblig kapsaminda, ilk olarak markaya tecaviiz konusu olan taklit
mallarin devlet eliyle tekrar satigi, devletin sugu 6nleme ilkesi ¢ercevesin-

* Marmara Universitesi Adalet Meslek Yiiksekokulu



Ozel Hukukun Giincel Sorunlari ve Anayasa’min Ozel Hukuka Etkileri
132 Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

de degerlendirilecektir. Devletin kanuni diizenlemelerle hukuka ve dev-
lete olan giiveni zedeleyici hususlardan kaginmasi gerektigi de dikkate
alindiginda, Risk Yonetimi, Tasfiye ve Doner Sermaye Genel Mudirlagi
tarafindan taklit mallarin tekrar piyasaya sunulmasi, marka hakki sahibi-
nin miilkiyet hakki cergevesinde incelenecektir. Son olarak taklit marka-
lar1 Risk Yonetimi, Tasfiye ve Doner Sermaye Genel Midirligiiden fa-
tural olarak satin alan tigtincii kisilere karsi agilan hukuk ve ceza davalar
karsisinda hukuki giivenlik ilkesi degerlendirilecektir. Zira hukuk devleti
ilkeleri dikkate alindiginda, bireylerin tiim eylem ve islemlerinde d evlete
guven duyabilmesi gerekmektedir. Stiphesiz devletin de bu giiven duygu-
sunu ihlal edici eylemlerden kaginmasi gerekmektedir.

Anahtar Kelimeler: Taklit Marka, Gumriiklerde El Koyma, Tasti-
ye, TASIS, Fikri Miilkiyet Haklar1
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Liquidation of Counterfeit Goods Seized
at the Customs - The Issues Within the
Framework of Constitutional Principles

Asst. Prof. Dr. Eda Giray*

The “General Directorate of Risk Management, Liquidation and
Revolving Fund” (“TASIS”) is authorized to open or made someone
else opens warehouses, stores, and sales departments at customs or other
places; to export or made someone else export the items that can be sold
abroad among liquidable items; to repair, maintain and pack or made
someone else do these before being offered for sale according to the
characteristics of the goods that have become liquidable; to ensure the
sale in parts when necessary; for the purpose of liquidation of goods that
have become liquidable in accordance with the provisions of Custom
Law and Anti-smuggling Law.

Some of the goods resold by TASIS are counterfeit goods. In context
of the purpose and duty of the Institution, the resale of these items con-
stituting both the act and the crime of trademark infringement accord-
ing to the Industrial Property Law (IP Law) by the State causes many
legal problems for the parties. Although brand owners have been granted
the right to complain before the tender with recent developments, the
legislation is quite inadequate in terms of preventing remarketing of
counterfeit goods. In addition, criminal and civil cases faced by third par-
ties who believe that their sale is legal because it was purchased from an
Institution of the State, is another issue that needs to be examined.

Within the scope of this presentation, resale of counterfeit goods
via State will be evaluated firstly within the framework of the principle
of preventing the crime of the State. Secondly, remarketing of counterfeit
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goods by TASIS will be examined within the framework of the right to
property of the trademark owner, in consideration that the State must
avoid issues that damage confidence in the Law, legal regulations, and the
State. Finally, the principle of legal security will be evaluated in the face
of civil and criminal cases filed against third parties who buy counterfeit
goods in return for an invoice from TASIS. Because considering the prin-
ciple of the state of law, persons should be able to trust the State in all
their actions and transactions. Undoubtedly, the State should also avoid
actions that violate this sense of trust.

Keywords: Counterfeit Trademarks, Seizure in Customs, Liquida-
tion, General Directorate of Risk Management, Liquidation and Revolv-
ing Fund (TASIS), Intellectual Property Rights



Fikri Miilkiyetin Istimvali: Kamu Saglhig:
Nedeniyle Zorunlu Patent Lisansi

Dr. Ogr. Uyesi Sirr1 Diiger*

Patent, sahibine icattan belirli bir siire miinhasir olarak yararlanma
imkani vermektedir. Ilag/ag1 patentleri de patent sahibi digindakilerin séz
konusu triinleri tiretmelerinin 6niinde hukuki bir engeldir. Miinhasir
nitelikteki patent hakkinin agrya/ilaca erigimi engellemesi halinde kamu
saglig1 sebebiyle bu hakkin sinirlanmasi hukuken miimkindir. Bu sinir-
lama, Cumhurbagkani karariyla kamu sagligi nedeniyle ilag/as1 patenti-
nin zorunlu lisansa konu olmasidir. Kamu saghig1 sebebiyle alinabilecek
bu kararla patent hakki sahibinin rizasi olmaksizin patent konusu tiriiniin
patent sahibi diginda bir kisi tarafindan tretilmesi hukuken miimkiin

hale gelmektedir.

Idare, olaganiistii durumlarda vatandaslara para, mal ve calisma
yiikiimliliigii getirebilir. Istimval olarak ifade edilen bu durumda idare,
olaganiistii durum nedeniyle ortaya ¢ikan kolektif bir ihtiyacin gideril-
mesi igin 6zel kisilerin elindeki taginirlara kamu giicti kullanarak el koy-
maktadir. Ancak bu ihtiyacin bu istisnai usul diginda giderilmesi imkéani
olmamalidir. Ayrica bu durumun kanuna dayali olmasi ve karsiiginin
6denmesi gerekir.

Covid-19 agisinin patentlenmesi halinde patent, astya erigim agisin-
dan bir engel olusturacaktir. Bu engel nedeniyle agiya yeterince erisim
saglanamamas: halinde Smai Miilkiyet Kanununa gore asi patentinin
zorunlu lisansa konu olmasina karar verilebilir. Ayrica SMK, zorunlu
lisans karar1 6ncesinde s6zlesmeye dayali lisans girisiminde bulunulmas:
ancak bunun sonugsuz kalmasi sartin1 da aramaktadir. Diger taraftan
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SMK, zorunlu lisans karsilig1 bir bedel 6denmesini de 6ngormektedir.
Covid-19’un kamu saglig: agisindan olaganiistii bir durum olusturdugu
izahtan varestedir. ATHM ve Anayasa Mahkemesi ictihatlarina gore fikri
miilkiyet haklari, ATHS 1 No'lu Ek Protokol ve Anayasa m. 35 agisindan
miilkiyet hakki kapsaminda degerlendirilmektedir. Bu durumda eger
as1 patenti zorunlu lisansa konu olursa patent sahibinin Anayasa m. 35
kapsamindaki hakki, Covid-19 salgininin neden oldugu as1 ihtiyaci sebe-
biyle sinirlanmaktadir. Bu sinirlama, kanunla yapilmakta ve karsiligi da
6denmektedir. Bu ¢alismada kamu sagligi nedeniyle zorunlu patent li-
sans1 istimval olarak nitelendirilebilir mi sorusunun cevabi aranmaktadir.
Calismanin hipotezi bu lisansin istimval olarak degerlendirilebilecegidir.
Sonug olarak bu lisansin verilmesi, Anayasanin 13. maddesindeki sinir-
lanma sartlarimin da gergeklesmesine baglidir. Esasen SMK'deki sartlar
gerceklesmesine ragmen Anayasa m. 13’teki sinirlama sartlar1 gercekles-
memisse kamu saghigi nedeniyle verilen zorunlu lisansin hukuka aykir

olacag ifade edilebilir.

Anahtar Kelimeler: Patent, Kamu Saghgi, Zorunlu Lisans, Istim-
val, Miilkiyet Hakk:
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Expropriation Of Intellectual
Property: Compulsory Patent License
Because of Public Health

Asst. Prof. Dr. Sirr1 Diiger*

The patent allows its owner to benefit from the invention exclusive-
ly for a certain period. Drug / vaccine patents are also a legal obstacle for
others to produce the products in question. If the exclusive patent right
prevents access to the vaccine / medicine, it is legally possible to limit
this right due to public health reasons. This limitation is that the drug
/ vaccine patent is subject to compulsory license due to public health
reasons by the President’s decision. With this decision that can be taken
due to public health reasons, it becomes legally possible to produce the
product subject to the patent by someone other than the patent owner
without the consent of the patent right owner.

The administration may impose monetary, property and work ob-
ligations on citizens in extraordinary situations. In this situation, which
is expressed as expropriation, the administration seizes the movables in
the hands of private persons by using public power to fulfill a collective
need arising due to the extraordinary situation. However, it should not
be possible to fulfill this need other than this exceptional procedure. Be-
sides, this situation must be based on the law and a remuneration should

de paid.

If the Covid-19 vaccine is patented, the patent will create a barri-
er in terms of access to the vaccine. In case of insufficient access to the
vaccine due to this obstacle, it may be decided that the vaccine patent is
subject to compulsory license according to the Industrial Property Code.
Also, IPC seeks the condition of attempting a contractual license before
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the compulsory license decision, but this will be inconclusive. On the
other hand, the IPC also stipulates the payment of a compulsory license
fee. Covid-19 poses an extraordinary situation in terms of public health.
According to the ECtHR and the Constitutional Court case law, intellec-
tual property rights, are regarded within property rights in terms of the
Additional Protocol No. 1 to the ECHR and the Constitution Art. 38.
In this case, if the vaccine patent is subject to a compulsory license, the
right of the patent holder under Constitution Art. 35 is limited due to
the need for vaccines caused by the Covid-19 pandemic. This limitation
is made by law and is paid for. In this study, the answer to the question
of whether a compulsory patent license can be regarded as expropriation
due to public health is sought. The study hypothesizes that this license
can be considered as expropriation. As a result, granting this license de-
pends on the fulfillment of the restriction conditions in Article 13 of the
Constitution. In fact, it can be stated that the compulsory license issued
for public health reasons would be unlawful if the conditions in the IPC
have been fulfilled but the conditions of limitation under Art. 13 of the
Constitution have not been fulfilled.

Keywords: Patent, Public Health, Compulsory License, Requisi-
tion, Right to Property



Acentelik S6zlesmelerindeki Hakl1 Sebeple
Fesih Diizenlemelerinin, Acentenin
Denklestirme Talebine Etkisi

Ar. Gor. Dr. Abdiissamet Yilmaz*

Denklegtirme talebinin sartlari, TTK m. 122’de belirlenmigtir. Mad-
de uyarinca denklestirme talebi sartlar::

- Miivekkilin, acentenin buldugu yeni miisteriler sayesinde, soz-
lesme iligkisinin sona ermesinden sonra da dnemli menfaatler
elde etmesi,

- Acente, sozlesme iligkisinin sona ermesinin sonucu olarak,
onun tarafindan igletmeye kazandirilmig migterilerle yapilmig
veya kisa bir siire i¢inde yapilacak olan isler dolayisiyla soz-
lesme iligkisi devam etmis olsayd: elde edecegi iicret isteme

hakkini kaybetmesi,
- Hakkaniyet gerektirmesi,

- Sozlesme iligkisinin miivekkil tarafindan hakli sebeplerle sona
erdirilmemis olmasi

olarak kargimiza ¢ikmaktadir. Denklestirme talebinde bulunulabil-
mesi igin sayilan sartlarin kiimiilatif olarak bir arada bulunmas: gerekti-
ginden, sartlardan birinin saglanamamasi dahi talebin ileri siiriilmesine
engel teskil etmektedir. Bu kapsamda acentelik sézlesmesinin miivekkil
tarafindan hakli sebeplerle sona erdirilmesi halinde acentenin denklegtir-
me isteminde bulunmasi miimkiin olmamaktadir. Bu gartin ise ozellikle
acentelik sozlesmelerine konulan hakli sebeple fesih halleri karsisindaki
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konumunun incelenmesi gerekmektedir. Zira sézlesmede yer alan bazi
hakli sebeple fesih sebepleri, denklestirme talebine temel teskil eden
acentecilik faaliyetleriyle ilgisi olmamakta hatta acentelik iligkisinden ta-
mamen bagimsiz olarak da belirlenebilmektedir. Bu itibarla s6zlesmenin
miivekkil tarafindan hakli sebeple feshi durumunda denklegtirme talebi-
nin akibetinin tartisilmasi gerekmektedir.

Denklestirme talebi hukuki niteligi itibariyle bir tazminat olmayip,
bir kargilik niteligindedir. Acente tarafindan yaratilan misteri ¢evresi igin
kendisine verilen, hakkaniyet temelli bir karsilik olarak kabul edilmek-
tedir. Bu itibarla denklestirme talebi esasen acentenin isletmeye yaptig:
katkinin karsihgidir. Kurumun bu niteligi gerek Tiirk gerek Isvigre ve
Alman doktrinde kabul edilmektedir.

Denklestirme talebinin, acente tarafindan miivekkil saglanan miis-
teri gevresinin bir karsiligi olmasi itibariyle de acentelik s6zlesmesinin
miivekkil tarafindan hakli sebeplerle sona erdirildigi her halde denkles-
tirme talebinin istenemeyecegi seklindeki yaklasim yerinde olmayacaktir.
Zira acente tarafindan bulunan misteriler ile mivekkilin islem yapmaya
devam ettigi ve miivekkilin bu sayede ekonomik faydalar sagladig: du-
rumda, acentenin ozellikle s6zlesme ile belirlenmis bir takim hakli se-
beple fesih hallerinin gerceklesmesi dolayisiyla denklestirme talebinden
mahrum birakilmasi hakkaniyet ile bagdagmayacaktir.

Denklegtirme talebinin ortadan kalkmasina neden olabilecek hakli
sebeple fesih halleri, miivekkil bakimindan denklestirme talebine konu
menfaatleri elde etmesini engelleyebilecek haller ile sinirlandirilmalidir.
Bu kapsamda ozellikle acentelik sozlesmelerine miivekkil tarafindan
konulan hakli sebeple fesih hallerinin gerceklesmesinin denklestirme
talebinin ileri siiriilmesini dogrudan engellemeyecegi kabul edilmelidir.
Sozlesme ile belirlenen hakli nedenlerin somut olayin sartlarina gore
degerlendirilmesi gerekmekte olup miivekkil tarafindan gergeklestirilen
ve sozlesme kapsamindaki hakli sebeplere dayanilan feshin, her durumda
acentenin denklestirme talebi hakkini ortadan kaldirmayacagi sonucuna
varimalidir.

Anahtar Kelimeler: Acente, Denklestirme Talebi, Hakli Sebep
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The Effect of Termination Provisions in the Agency
Agreement on the Agency’s Indemnity Request

Res. Asst. Dr. Abdiissamet Yilmaz®

Conditions of the indemnity request is determined in TCC art. 122
as follows:

- The client gains significant benefits after the termination of the
contractual relationship, due to the new customers found by
the agency,

- As aresult of the termination of the contractual relationship,
the agency loses its right to demand the fee that it would have
earned if the contractual relationship had continued due to the
work done or to be done with the customers brought into the
business by it,

- Itrequires good faith,

- The contractual relationship was not terminated by the client
for just cause.

Since the conditions listed must be combined cumulatively in order
to be able to make an indemnity request, failure to fulfill one of the con-
ditions constitutes an obstacle to the claim. In this context, if the agency
contract is terminated by the client for just cause, it is not possible for the
agency to request indemnity. The position of this requirement should be
examined, especially in the case of termination for a just cause, which is
put into agency contracts. Because some justified reasons for termination
in the contract are not related to the agency activities that form the basis
of the compensation request, even they can be determined completely
independently from the agency relationship. In this respect, in case of
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termination of the contract by the client for just cause, the fate of the
compensation request should be discussed.

Indemnity request is not a compensation due to its legal nature, but
aprovision. It is regarded as an equitable compensation given to it for the
client environment created by the agency. In this respect, the compensa-
tion request is essentially the return of the agency’s contribution to the
business. This quality of the institution is acknowledged in both Turkish,
Swiss and German doctrine.

Since the indemnity request is a response to the client environment
provided by the agency to the client, the approach stating that this re-
quest cannot be put forward in all cases where the agency contract is
terminated by the client for just cause is not appropriate. Because, if the
client continues to make transactions with the customers found by the
agency, it will not be in line with the fairness that it is not possible to re-
quest compensation because of the termination of a number of justified
reasons determined by the contract.

Justifiable reasons preventing the equalization request should be
limited to the situations that may cause the client to adversely affect
the client’s environment. In this context, it should be accepted that the
realization of the termination of the agency contracts by the client for a
just cause will not directly prevent the claim of indemnity. The justified
reasons determined by the contract should be evaluated according to
the conditions of the concrete case, and it should be concluded that the
termination by the client based on justified reasons within the scope of
the contract will not remove the right of the agency to demand compen-
sation in any case.

Keywords: Agency, Indemnity Request, Just Cause
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Eslerin Evlilik Birligi Giderlerine Katilma
Yiikiimliiliigiiniin Bosanma Hukuku
Bakimindan Degerlendirilmesi

Prof. Dr. Faruk Acar*

Anayasamiz aile kurumunun egler arasinda esitlige dayandigin
(AY.m.41/1), ayrica kadin ve erkegin kanun o6niinde esit oldugunu
acikca hitkme baglamistir (AY.m.10). Aile hukukumuz da bu ilkeler
cergevesinde kadin-erkek ya da eslerin esitligini benimsemis, Medeni
Kanunumuzda bu yonde hitkiimler sevk edilmistir. Evlilik birliginin gi-
derlerine katilima bakimindan TMK m.186/3 diizenlemesi 6rnek olarak
gosterilebilir. eMK m.152’deki giderleri karsilama noktasinda kocayz so-
rumlu tutan hitkiim yerine TMK m.186/3’de esleri sorumlu tutmustur.
Sorumlu sahislar bakimindan saglanan esitlik, gidere katilma noktasinda
“gligleri oraninda” 6l¢iitiiniin benimsenmesi esitlige aykir1 veya adalete
aykir1 bir durum yaratmaz. Bu konuyu aile kurumunun yapisini gozete-
rek degerlendirilmek gerekir. Zira TMK m.185/3'de eslerin birbirlerine
yardimci olma zorunlulugu kabul edilmistir.

Gidere katilma yiikiimliliginiin bogsanma hukuku bakimindan 6ne
¢ikt1g1 alanlar, bosanma davasi ve bosanma sebepleridir.

TMK m.186/3'deki katilma yiikiimliliginin TMK m.185’in veya
185/3'deki yardimlagma yitkimlalaginin 6zel bir uygulamasi oldugu
soylenebilir. Bosanma davasi devam ederken evlilik birliginin sona erme-
digi i¢in giderlere katilma zorunlulugu devam eder. Ancak bu asamada
TMK m.169 uyarinca yikiimliliik ve ifasi: “tedbir nafakas1” sekline bi-
rinir. Genel kabule gore evlilik birligi devam ederken giderlere katilma
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talebi bakimindan tek engel TMK m.2/2°dir, bu kabul TMK m.2/1
dikkate almamaktadir. Ayni yaklasimin bosanma davas: siirecinde de
varhigini stirdiirecegini ileri siirmek gii¢ degildir, zira bosanma davasi ese
ayr1 yasama hakki vermekte ve tedbir nafakas: bakimindan kusur rol oy-
namamaktadir. Ancak bosanma davas siiresince esit gelir diizeyine sahip
esler bakimindan gidere katilma ytikiimliligiiniin devam edecegi deger-
lendirilse de, bu sorun “genel ihtiyaglar” (ortak) ve “bireysel ihtiyaclar”
temelinde ele alinmaly, talepte bulunan esin bireysel ihtiyaglarina isabet
eden kadariyla gidere katilma yiikiimlilugiiniin kalmayacag: ilkesel ola-

rak kabul edilmelidir.

Ote yandan yoksulluk nafakasi talebinin de TMK m.185/3 ve
186/3’nin uzantisi oldugu kabul edilebilir.

Bosanma sebeplerinin smnirli olusu nazara alindiginda, zina, hayata
kast, sug isleme ve haysiyetsiz hayat siirme, terk, akil hastaligi, anlagmali
bosanma ve fiili ayrilik sebeplerini birlik giderlerine katilma yiikiimlili-
guileiliskilendirmek zordur. Buna karsin pek kotii ve onur kiric1 davranig
ile evlilik birliginin temelden sarsilmas1 (TMK m.166/1) tipi bosanma
sebeplerinde aksi soylenebilir. Genellikle bu yiikiimliligiin ihlali TMK
m.166/1 gergevesinde bosanma sebebini olusturur. Eslerin emek ve para-
sal katkis1 esdegerde goriildiigii igin parasal katki gibi emek tiirii katkinin
ihlali de bosanma sebebi baglaminda degerlendirilebilecektir.

Anahtar Kelimeler: Aile, Evlilik Birligi, Bosanma, Evlilik Birligi
Giderlerine Katilma, Tedbir Nafakas:
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A Review of the Obligation to Contribute
in Matrimonial Union Expenses
in Respect to Divorce Law

Prof. Dr. Faruk Acar*

Turkish Constitution explicitly prescribes that the family is based
on the equality between the spouses (Constitution Art. 41/1), and that
men and women have equal rights (Constitution Art. 10). Turkish fam-
ily law also embraces the equality of man-woman or spouses in the light
of those principles, and Turkish Civil Code holds numerous provisions
in that direction. TCC Art. 186/3, which regulates the contribution in
matrimonial union expenses constitutes an example in that regard. In
contradiction to the preceding TCC Art. 152 which held the husband
responsible for matrimonial union expenses, current TCC Art. 186/3
holds both spouses responsible. The equality in terms of the responsible
person does not result in any unequal or unjust results owing to the crite-
rion regarding the contribution in expenses, i.e. “in proportion with their
capacity”. The issue shall be reviewed by taking into consideration the
structure of the family, as TCC Art. 185/3 obligates each spouse to help
the other.

In the field of divorce law, the obligation to contribute in expenses is
particularly important for divorce suits and grounds of divorce.

It may be articulated that the obligation to contribute under TCC
Art. 186/3 is a special application of TCC Art. 185 or the obligation to
help each other under Art. 185/3. The obligation to contribute in ex-
penses persists during the course of divorce suit, as the matrimonial union
has not ended yet. However, the obligation takes the form of “interim
alimony” at this stage under TCC Art. 169. According to the general ac-
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ceptance, only bar to the claim of contribution in expenses during the
course of matrimonial union is TCC Art. 2/2. TCC Art. 2/1 is ignored
in that regard. It is not difficult to assert that the same approach shall
be adopted also in the course of divorce suit, since divorce suit grants
the spouses right to live separately and fault plays no role with regards
to the interim alimony. Yet, even if it is asserted that the obligation to
contribute in expenses persists for spouses with equal income, this issue
shall be reviewed on the basis of “general needs” (joint) and “individual
needs”. It shall be acknowledged as a principle that the spouse is under no
obligation to contribute in expenses required for the claimant spouse’s
individual needs.

Besides, it may be accepted that the claim for poverty alimony is also
an extension of Art. 185/3 and 186/3.

Considering the grounds for divorce are limited, the obligation to
contribute in expenses is difficult to correlate with adultery, attempt on
life, committing a crime and leading a dishonorable life, desertion, insan-
ity, agreement on divorce, and de facto separation. On the other hand, the
opposite may be articulated when it comes to grave assaults and insults,
or the rupture of conjugal relations (TCC Art. 166/1). The violation of
this obligation generally constitutes a ground for divorce. Besides the
violation of financial contribution, the violation of labor contribution
may also be considered as a ground for divorce, since both contributions
are valued equivalently .

Keywords: Family, Matrimonial Union, Divorce, Contribution in
Matrimonal Union Expenses, Interim Alimony



Temel Haklarin Yatay Etkisi Doktrini
ve Isvicre Federal Mahkemesi’nin Oncii

Kararlar1 Cergevesinde Konuya Ozel
Hukuk Perspektifinden Kisa Bir Bakis

Dr. Ogr. Uyesi Murat Sarikaya*

Temel haklarin yatay etkisi doktrini, temel hak ve 6zgiirliklerin
o6zel hukuk uyusmazliklarinda da dikkate alinabilecegini 6ngormektedir.
Kokeni Alman hukukuna dayanan ve kendi icerisinde farkli yaklagimlar:
bulunan bu doktrin, diger hukuk sistemlerini de etkilemistir. Nitekim
Tirk hukukunda Anayasa Mahkemesi'nin bireysel bagvuru kararlarinda
yatay etki doktrinine yer verdigi goriilmektedir. Bununla birlikte, s6z
konusu doktrinin 6zel hukuk perspektifinden incelenmesi ayrica 6nem
arz etmektedir. Calismada, Isvigre Federal Mahkemesi'nin éncii nitelikte
goriilebilecek kararlari tizerinden konunun aydinlatilmasi amaglanmustir.
Bu baglamda 6rnegin, Federal Mahkeme bir kararinda kisilik hakkina
basin yoluyla saldirinin varligi degerlendirilirken Art. 28 ZGB (TMK m.
24) hiikmiiniin anayasal ilkeler ve basinin misyonu goz 6niine alinarak
yorumlanmasi gerektigini belirtmistir. Ancak ayni karara gore anayasa
hukukunun 6zel hukuku etkileyebilmesi, anayasa hukukunun bireyler
arasindaki iligkilerde dogrudan uygulanabilecegi anlamina gelmemekte-
dir (BGE 107 Ia 277). Nitekim Mahkeme ictihatlarinda, prensip olarak,
din ézgiirliigiiniin (BGE 118 Ia 46) ve kadin - erkek esitliginin (BGE 114
Ia 329) 6zel hukuk iligkilerinde dogrudan etkisinin olamayacag kabul
edilmistir. Federal Mahkeme'nin s6z konusu doktrini kapsamli olarak
ele aldig1 kararinda, Isvigre gretisinde temel haklarin yatay etkisinin
cogunlukla benimsendigi, bilhassa 6zel hukuk normlarinin anayasaya
uygun yorumlanmasinin geregi olarak dolayli yatay etkinin genel bir ka-
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bul gordigi ifade edilmistir. Somut olay 6zelinde de Mahkeme, Art. 337
OR (TBK m. 435) hitkmiiniin uygulanmas: bakimindan anayasal bir hak
olarak teminat altina alinan grev hakkinin dikkate alinmasi gerekecegini
belirtmistir. Buna gore, hakli sebeple sozlesmeyi derhal feshetme hakk:
veren mezkar hitkmiin, anayasaya uygun yorum yapilmasina imkan veren
tipik bir norm oldugu saptanmustir. Dolayisiyla hukuka uygun bir grevin
hizmet s6zlesmesinin ihlali anlamina gelip gelmeyeceginin incelenmesi
geregi vurgulanmigtir (BGE 111 II 245). Yine bagka ictihatlarinda da
Mahkeme, 6zel hukuk normlarinin yorumunda dikkate alinmak suretiyle
temel haklarin dolayli bir yatay etkiye sahip olabilecegini kabul etmistir
(BGE 120V 312; BGE 118 Ia 46). Gériildiigii gibi Isvicre Federal Mah-
kemesi, temel haklarin yatay etkisine kararlarinda atifta bulunarak bu
doktrine dikkat ¢ekmistir. Calismada, Avrupa Insan Haklar1 Mahkemesi
ve Anayasa Mahkemesi'nin kararlarina konu olan segilmis 6rnekler de
sunulmak suretiyle yatay etki doktrininin 6zel hukuk y6niinden kisaca
degerlendirilmesi hedeflenmistir.

Anahtar Kelimeler: Temel Haklar, Yatay Etki, Anayasa, Ozel Hu-
kuk, Isvicre Federal Mahkemesi
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The Doctrine of the Horizontal Effect of
Fundamental Rights: A Brief Evaluation
from the Perspective of Private Law

in the Light of Leading Decisions of

the Swiss Federal Supreme Court

Asst. Prof. Dr. Murat Sarikaya*

The doctrine of the horizontal effect of fundamental rights provides
that the fundamental rights must be taken into account in disputes re-
lated to private law as well. This doctrine which derives from German law
and incorporates different approaches has also influenced other legal sys-
tems. In fact, it can be seen in Turkish law that the Constitutional Court
pays attention to the doctrine of horizontal effect in decisions given upon
individual applications. Nevertheless, there is a need to examine the doc-
trine in question from a private law perspective. The aim of the study
is to clarify the subject in the light of the leading decisions of the Swiss
Federal Supreme Court. For instance, it has been stated in a Federal Su-
preme Court decision that as to question of existence of an attack on per-
sonal rights through the press Art. 28 of the SCC (Art. 24 of the TCC)
should be interpreted according to the constitutional principles and the
mission of the press. However according to the same ruling, the fact that
constitutional law can influence private law does not mean that consti-
tutional law can be directly applied in relationships between individuals
(BGE 107 Ia 277). Indeed, it has been accepted in the jurisprudence of
the Federal Supreme Court that religious freedom (BGE 118 1a 46) and
equality of women and men (BGE 114 Ia 329) cannot have any direct
effect on relationships under private law. The decision of the Federal
Supreme Court in which the mentioned doctrine is discussed in detail
states that the horizontal effect of fundamental rights is predominantly
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recognized in Swiss legal theory, and that the indirect horizontal effect is
almost consistently approved as it ensures that the private law norms are
interpreted in accordance with the fundamental rights. The Court states
as to the particular case before it that the right to strike, which is arguably
guaranteed as a constitutional right, is to be taken into consideration in
the application of Art. 337 of the SCO (Art. 43S of the TCO). Accord-
ingly, the aforementioned provision, which grants the right to terminate
the contract immediately for good cause, has been characterised as a
typical norm that requires an interpretation according to the constitu-
tion. It has been therefore emphasized that it must be examined whether
a lawful strike constitutes a breach of the employment contract (BGE
111 II 245). Again in other decisions the Court has accepted that the
fundamental rights can be taken into consideration in the interpretation
of private law norms so that they would have an indirect horizontal effect
(BGE 120V 312; BGE 118 1a 46). So the Swiss Federal Supreme Court
has drawn attention to the horizontal effect of the fundamental rights
by referring to this doctrine in its judgments. In this study, it is aimed
to briefly evaluate the subject in terms of private law by presenting also
selected examples from the decisions of the European Court of Human
Rights and the Turkish Constitutional Court.

Keywords: Fundamental Rights, Horizontal Effect, Constitution,
Private Law, Swiss Federal Supreme Court



Anayasa Isiginda Medeni Hukukta
Cinsiyet Kimliginin Korunmasi

Dr. Ogr. Uyesi Ozgiin Celebi*

Medeni hukuk agisindan cinsiyet kimligi sorunu, bir yandan biyo-
lojik olarak belirli bir cinsiyete ait olmalarina ragmen kendilerini bagka
bir cinsiyete ait hisseden kisilerin, 6te yandan biyolojik olarak belirli bir
cinsiyete ait olmayan kisilerin iginde bulunduklar1 gergekligin hukuk dii-
zeninde ne 6l¢iide kabul goreceginin belirlenmesi ile ilintilidir. Transsek-
siiel ve interseks bireylerin cinsiyet kimliklerinin neye gore belirlendigi
sorunu, medeni hukuk alaninda niifus kayitlarinin tutulmasina ve ismin
belirlenmesine iligkin kurallarda ifadesini bulmaktadir. Yabanci hukuk
sistemlerine bakildiginda, baz ilkelerde cinsiyet kimliginin korunmasi
yoniindeki evrimin anayasa yargisi ile tetiklenmis oldugu gozlemlen-
mektedir. Ornegin Alman hukukunun ¢agdas standartlara dogru yonel-
mesinde Anayasa Mahkemesi belirleyici bir rol oynamistir. Benzer bir
yaklagim Italya, Avusturya ve Belcika Anayasa Mahkemeleri tarafindan
da benimsenmigtir.

Ulkemizde de Anayasa Mahkemesi cinsiyet kimliginin, maddi ve
manevi varligin korunmasi ve gelistirmesi, viicut bitinliginin doku-
nulmazlig1 ve 6zel hayata saygi haklarinin korumas: altinda oldugunu ka-
bul etmistir. Bu ¢ercevede Anayasa Mahkemesi, 29 Kasim 2017 tarihinde
aldig1 kararla, Avrupa Insan Haklar1 Mahkemesi'nin Y.Y./Tiirkiye kara-
rindaki (10.03.201S, Bagvuru No: 14793/08) bulgulara paralel olarak,
Tiirk Medeni Kanunu'nun cinsiyet degisikligi i¢in “iireme yeteneginden
siirekli bicimde yoksun bulunma” gartin1 éngéren ifadesini (m. 40) oy
cokluguyla iptal etmistir (Esas No. 2017/130, Karar No. 2017/165,
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Resmi Gazete 20.03.2018/30366). Ancak ayni giin ve yine oy cokluguy-
la aldig1 bagka bir kararda Anayasa Mahkemesi niifus sicilinde yapilacak
cinsiyet degisikligini biyolojik cinsiyet degisikligi sartina tabi tutan di-
zenlemenin Anayasa’ya aykur1 oldugu iddiasini yerinde bulmamistir (Esas
No. 2015/79, Karar No. 2017/164, Resmi Gazete 20.03.2018/30366).

Cinsiyet kimliginin korunmasi agisindan hukukumuzun geldigi
noktada, bir yandan hukuki cinsiyetin biyolojik cinsiyet ile es deger ol-
dugu, 6te yandan belirli bir biyolojik cinsiyete sahip olmayan kisilerin
cinsiyet kimliklerini koruyan bir diizenlemenin bulunmadig: gorilmek-
tedir. Bununla beraber, kanun koyucunun mutlak bir toplumsal uzlag
bekleyerek miidahale etmeyebilecegi alanlarda anayasa yargisi yoluyla
hukukumuzun gelisebilmesi miimkiindiir. Halihazirda Anayasa Mahke-
mesi de tireme yeteneginden yoksunluk sartina iligkin verdigi karar ile
cinsiyet kimligi alaninda anayasa yargisi ile olusabilecek etkilerin kapisini
agmistir. Bu baglamda cinsiyet kimliginin Anayasa hitkiimleri ile baglan-
tisinin tespitinin 6nemi daha da artmugtir. Bu baglant: 1s131inda cinsiyet
kimligi alaninda anayasa yargisi ile varilabilecek sonuglar, bu agamalari
daha 6nce gegirmis tilkelerdeki Anayasa Mahkemesi kararlarinin bulgu-
lar1ile karsilagtirilarak belirlenmeli ve cinsiyet kimliginin 6zel bir anayasal
koruma ihtiyaci dogurup dogurmadigs tartisiimalidir.

Anahtar Kelimeler: Cinsiyet Kimligi, Nifus Sicilindeki Cinsiyet
Kayds, Transseksiiel ve Interseks Bireyler, Maddi ve Manevi Varligin Ko-
runmasi ve Gelistirilmesi, Viicut Bitinligtiniin Dokunulmazhg:
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Protection of Gender Identity in Civil
Law in Light of the Constitution

Asst. Prof. Dr. Ozgiin Celebi*

From the perspective of civil law, gender identity raises the question
to what extent the law system shall recognize the reality experienced by
individuals who biologically belong to one sex but feel as members of
another sex and by those who do not biologically belong to a specific sex.
The criteria of determination of the transsexual and intersex individu-
als” gender identity are reflected in the rules relating to the civil status
register and to the determination of the name. In some jurisdictions, the
evolution of the law towards protection of gender identity was triggered
by constitutional jurisprudence. For instance, the German Constitu-
tional Court played a decisive role in the evolution of the law towards
the contemporary standards. A similar approach was adopted by the
Constitutional Courts of Italy, Austria, and Belgium as well.

Turkish Constitutional Court has also stated that the gender iden-
tity is protected by the constitutional rights to protection and improve-
ment of one’s physical and moral existence, inviolability of physical
integrity and respect for private life. Following the European Court of
Human Rights’ findings in the case Y.Y./Turkey (10.03.2015, Applica-
tion No. 14793/08), in a judgment of 29 November 2017, the Con-
stitutional Court cancelled, by majority of votes, Turkish Civil Code’s
requirement of permanent inability to procreate for biological sex change
(article 40) (Case No. 2017/130, Decision No. 2017/165, Official Ga-
zette 20.03.2018/30366). However, the same day, again by majority of
votes, the Constitutional Court expressed the view that the requirement
of biological sex change for modification of the sex status in the civil sta-
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tus register is not anti-constitutional (Case No. 2015/79, Decision No.
2017/164, Official Gazette 20.03.2018/30366).

Turkish law currently identifies gender identity with biological sex
and contains no protective measures regarding the gender identity of in-
tersex individuals. However, in areas where the legislator may avoid inter-
vention due to lack of social consensus, the law may evolve through con-
stitutional jurisprudence. The Constitutional Court has already opened
the door for a potential evolution towards protection of gender identity
by cancelling the condition of inability to procreate for sex change. In
this context, the determination of the connection of gender identity with
constitutional provisions has become particularly important. In light of
this connection, we must reflect upon the results that may be achieved
through constitutional jurisprudence in comparison with foreign Con-
stitutional Courts’ judgments and discuss whether the gender identity
calls for a more specific constitutional protection.

Keywords: Gender Identity, Gender Status in the Civil Status Reg-
ister, Transsexual and Intersex Individuals, Protection and Improvement
of One’s Physical and Moral Existence, Inviolability of Physicial Integrity



1982 Anayasasi1 20., 22. ve 35. Maddeleri
Kapsaminda Dijital Tereke Kavrami

Ar. Gor. Dr. Aybike Tung*

Gelisen teknoloji, etkilerini her alanda oldugu gibi hukuk alaninda
da gostermektedir. Bu gergevede, tereke kavrami da murisin dijital diin-
yada var olan her tiirli degerini ifade eden dijital varliklar1 da kapsayacak
bir degisim gergeklestirmektedir.

Dijital tereke, en basit tanimi ile murisin dijital ortamda bulunan
her tirla verisini ifade etmektedir. Her ne kadar diinya mevzuatlarinda
hentiz diizenlenmemis olsa da dijital tereke kavrami, hem kargilagtirmali
hukukta hem de Tirk Hukuku'nda ¢esitli mahkeme kararlarinda kargimi-
za gikmaktadir.

Dijital terekeye iliskin ilk uyusmazlik, 200S yilinda Amerika'da
dava konusu olmugtur. Mahkeme, murisin e-posta hesabindaki verilere
erisiminde mirascilarin menfaati olduguna ve mail igeriginin elektronik
kopyalarinin bir CD ile mirasgilara verilmesine hitkmetmigtir. Almanya
Federal Mahkemesi ise 2018 yilinda vermis oldugu bir kararda dijital
verilerin de BGB Art. 1922 anlaminda terekeye dahil oldugunu ifade
etmistir.

Tirk Hukuku'nda ise dijital tereke ilk kez Kasim 2020°de dava konu-
su olmus ve Antalya BAM 6. Hukuk Dairesi vermis oldugu kararda dijital
malvarliklarinin da terekeye dahil olmasi gerektigine hitkmetmistir.

Giiniimizde, kripto paralardan binlerce takipgisi olan sosyal medya
hesaplarina reklam verilmesine uzanan ticari pek ¢ok iglem dijital or-
tamda gergeklestirilmektedir. Ekonomik degeri yadsinamaz bu verilerin,
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terekeye dahil olmasi gerektigi aciktir. Bunun yani sira MK md. 653
hitkmi geregince 6zel an1 degeri olan seyler de mirasin konusunu olus-
turmaktadir. Dolayisiyla kisilerin dijital ortamlarda bulunan her tirli
verisi terekeye dahil olmalidir. Bununla birlikte murisin tigtinci kigilerle
yapmus oldugu 6zel yazismalarin dijital terekeye dahil olmasi hukuka
uygun degildir. Zira murisin hayattayken tigiinci kisilerle yapmugs oldu-
gu 6zel yazismalar1 bir bagkasi ile paylasmasi, TCK md. 132 geregince
sug teskil ederken; sirf kisi vefat ettigi i¢in bu yazigmalarin mirascilarla
paylasilmasi, yazigmalarin hayatta kalan tarafinin mahremiyet ve haber-
lesme hiirriyeti haklarinin ihlali anlamina gelecektir. Tipki miras hakk:
Anayasa md. 35 hitkmii ile korundugu gibi md. 22 hitkmiiyle haberlesme
hiirriyeti, md. 20 hitkmiiyle de kisisel verilerin korunmasini isteme hakk:
koruma altina alinmugtir. Elektronik mesajlagmalarda kisiler gerek sifre-
leme uygulamalar: gerekse de herhangi bir aracinin olmamas: sebebiyle
yazdiklar1 mesajlarin yalnizca gonderdikleri kisilerce okunacagi inancryla
hareket etmektedirler. Bu nedenle de 6zel yazigmalarin mirascilara devri
halinde, ti¢iinci kisilerin mahremiyet haklar1 ve haberlesme hiirriyetleri
ihlal edilmis olacaktir.

Murisin terekesi hesaplanirken dijital malvarliginin da dikkate alin-
mas1 gerektigi agiktir. Ancak dijital tereke belirlenirken mirascilarin ve
tctinct kigilerin ¢atigan haklar1 dikkate alinmali, miras¢ilarin miras hak-
kinin yanu sira tigiinci kigilerin kisisel verileri ve haberlesme hiirriyetleri
korunmaya devam edilmelidir.

Anahtar Kelimeler: Dijital Tereke, Miras Hakki, Mahremiyet Hak-
ki, Haberlesme Hiirriyeti, Kisisel Verilerin Korunmasini Isteme Hakki
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The Concept of Digital Estate within the Scope of
Articles 20, 22 and 35 of the 1982 Constitution

Res. Asst. Dr. Aybike Tung*

Developing technology shows its effects in the field of law as in
every field. In this context, the concept of succession is also changing to
include digital assets.

Digital estate refers to all kinds of data of deceased in the digital en-
vironment. Although it has not been regulated in any code, the concept
of digital estate appears in various court decisions.

The first case regarding digital estate was in the United States in
200S. The court ruled that the inheritors had an interest to access de-
ceased’s e-mail account. In a decision dated 2018, the German Federal
Court stated that estate includes digital data according to BGB Art. 1922.

In November 2020, the digital estate became subject of a case in
Turkish Law for the first time, and Antalya BAM 6th Legal Department
ruled that succession should include digital assets.

Today, many commercial transactions are carried out digitally. It is
clear that these data should be included in the succession. In addition
to this, in accordance with the provision of MK md. 653, things with
special memorial value are also the subject of the succession. Therefore,
deceased’s all kinds of data should be included in the succession, how-
ever private messages should be left out of it. Sharing private messages
with third parties constitutes crime in accordance with TCK md. 132;
that’s why sharing these with the heirs will constitute a violation of pri-
vacy and freedom of communication rights of the third party. Just as the
right of inheritance is protected by the provision of Anayasa md. 35; the
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freedom of communication is protected by Anayasa md. 22, and the right
to request protection of personal data by Anayasa md. 20. In electronic
messaging, people believe that the messages they write will only be read
by the people they send. Therefore, transferring private messages to the
heirs will violate the privacy rights and freedom of communication of
third parties.

It is clear that digital assets should also be taken into account when
calculating the estate of the deceased. However, when determining the
digital estate, the conflicting rights of the heirs and third parties should
be taken into account, and the personal data and freedom of commu-
nication of third parties should continue to be protected as well as the
inheritance rights of the heirs.

Keywords: Digital Estate, Right of Inheritance, Right to Privacy,
Freedom of Communication, Right to Request Protection of Personal
Data
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Yapay Zeka Tarafindan Gelistirilen Yaratilarin
ve Buluslarin Fikri Miilkiyet Hukuku
Kapsaminda Korunmasi: Miilkiyet Hakki
Ekseninde Degerlendirmeler ve Oneriler

Dr. Ogr. Uyesi Kadir Bag*

John Locke’un kavramsallagtirdigi miilkiyet teorisine gore her bir
birey, dogadaki seylerle emegini birlestirerek ortaya ¢ikardig: tiriinler
tizerinde miilkiyet hakkina sahiptir'. Bu miilkiyet teorisinden hareket-
le, bireylerin diisiincel emeginin sonucu olan fikri tiriinler iizerinde de
miilkiyet hakkina sahip oldugu goriisii yayginlik kazanmis ve miilkiyet
teorisi, fikri miilkiyet hukuku korumasini temellendiren baglica teori ha-
line gelmistir. Anayasa Mahkemesi de ¢esitli kararlarinda, fikri milkiyet
haklarinin Anayasa'nin 35 inci maddesinde korunan bir temel hak niteli-
gindeki miilkiyet hakkina dahil olduguna karar vermistir®.

Fikri drtnler ile milkiyet hakki arasindaki iligki agisindan son
donemin en tartismali konularindan biri, yapay zeka tarafindan ortaya
cikarilan yaratilarin ve buluglarin fikri miilkiyet korumasindan yarar-
lanmasinin gerekip gerekmedigidir. Son yillarda 6zellikle giizel sanatlar,
miizik ve edebiyat alanlarinda yapay zek4 yaratilarina siklikla rastlanir ol-
mugtur. Ne var ki bir yaratinin, 5846 sayili Fikir ve Sanat Eserleri Kanunu
kapsaminda eser sayilabilmesi igin bir insanin diisiinsel emeginin trini
olmasi gerekir. Ingiltere ve birkag iilke diginda kargilagtirmali hukukta da

" Marmara Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali
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aranan bu sart, yapay zeka yaratilarinin telif hukuku kapsaminda bir eser
olarak korunmasini engellemektedir.

Benzer bir yaklagim, yapay zeka tarafindan gelistirilen buluglarin
patent olarak korunabilirligi agisindan da sergilenmektedir. Avrupa Pa-
tent Ofisi, 2020 yilinda bulus sahibi olarak yapay zekanin gosterildigi iki
patent bagvurusunu, bulus sahibi olarak sadece bir insanin belirlenebi-
lecegi gerekgesiyle reddetmistir’. Ayni bulusa iliskin Ingiltere’de yapilan
bagvuru da ayni gerekgeyle reddedilmis ve bu gerekge Ingiltere Yiiksek
Mahkemesi tarafindan da kabul edilmigtir*. S6z konusu kararlar, yapay
zekanin gelistirdigi buluglarin bulus sahibi olarak bir gergek kisi goste-
rilerek patentlenmesinin miimkiin olup olmadig konusunda kesin bir
saptamada bulunmasa da bu hususu tartigmal hale getirmistir.

Yapay zekanin olusumu ve galigmasi i¢in 6nemli bir isgiicii ve ser-
maye yatirimi yapan kisilere, bu yapay zekanin dogrudan ortaya ¢ikardig
fikri triinler tizerinde hukuki koruma saglanmamasi, miilkiyet teorisi
agisindan sorunlu goézitkmektedir. Bu gergevede mevcut fikri miilkiyet
hukuku ilkelerinin, yapay zeka yaratilar1 ve buluslar1 bakimindan gézden
gegcirilmesi gereklidir.

Bu tebligin amaci da yapay zeka yaratilarinin ve buluglarinin mevcut
fikri milkiyet hukuku diizenlemeleri gercevesinde korunabilirligini ve
yapay zeka sahibinin anayasal miilkiyet hakki ¢ercevesinde bu koruma-
nin kapsaminin genisletilmesi gerekliligini incelemeyi amaglamaktadir.
Kargilagtirmali hukuktaki yasal diizenlemeler ve yargi kararlar1 da dikkate
alinarak yapilacak bu inceleme sonunda, Tirk fikri miilkiyet hukuku agi1-
sindan ¢oziim Onerileri sunulmasi hedeflenmektedir.

Anahtar Kelimeler: Yapay Zeké, Miilkiyet Hakk, Fikri Miilkiyet,
Patent, Telif Hakka

*  Bkz. https://www.epo.org/news-events/news/2020/20200128.html.

*  Thaler v The Comptroller-General of Patents, Designs And Trade Marks [2020] EWHC
2412 (Pat).
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Intellectual Property Protection for Creations
or Inventions Generated by Artificial
Intelligence: Assessments and Proposals
from the Viewpoint of Property Right

Asst. Prof. Dr. Kadir Bas*

According to the theory of property conceptualized by John Locke,
every person has a property right over the object that results from the
mixture of his/her labour with things in the nature’. Based on such
theory of property, it has been widely supported that every person must
also enjoy a property right on intellectual products which are the results
of his/her intellectual labour, and thus the theory of property has be-
come the main theory providing the ground for the legal protection of
intellectual property rights. In its several decisions, the Turkish Consti-
tutional Court also decided that intellectual property rights are included
in property right which is a fundamental right protected in Article of 35
of the Constitution®.

One of the hot topics regarding the relationship between intel-
lectual products and property right is whether creations or inventions
produced by artificial intelligence (AI) should enjoy intellectual prop-
erty protection. In recent years, Al creations have been increasingly seen
particularly in the areas of fine arts, music and literature. However, in
order for a creation to be considered as a work within the meaning of Law
on Intellectual and Artistic Works No: 5846, it must be a product of the
intellectual labour of a human being. This condition, which also exists
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in other jurisdictions except for few jurisdictions including the United
Kingdom (UK), prevent that Al creations are protected as a work under
copyright law.

A similar approach seems to be adopted for the patentability of Al
inventions. In 2020, the European Patent Office rejected two patent ap-
plications, in which the inventor was an Al system, on the ground that
only a natural person may be identified as the inventor’. The patent ap-
plication made for the same invention is also rejected in the UK based
on the same ground, and this rejection was approved by the UK High
Court®. Even though those two decisions do not explicitly preclude the
possibility for the patentability of Al inventions, they make it controver-
sial.

Depriving the persons investing the necessary human and financial
resources in the creation and working of an Al system, of legal protection
on creations and inventions generated by their Al system seems problem-
atic from the perspective of the property theory. Therefore, intellectual
property law principles need to be revisited in relation to Al creations
and inventions.

This article aims to examine the extent of protection for Al creations
and inventions under current intellectual property legislations and the
need for extending the scope of such protection from the viewpoint of
the constitutional property right of the Al system’s owner. In this respect,
it intends to make some proposals for Turkish intellectual property law,
by also analysing legislations and case-law of comparative jurisdictions.

Keywords: Artificial Intelligence, Property Right, Intellectual
Property, Patent, Copyright

7 See https://www.epo.org/news-events/news,/2020/20200128 html.
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Anayasa Mahkemesi Karar1 Cercevesinde
FSEK Madde 47- “Kamuya Mal Etme”
-Diizenlemesinin Degerlendirilmesi

Dr. Ogr. Uyesi Ayse Nilay Senol*

Fikir ve Sanat Eserleri Kanunu (FSEK) 47. maddesi “Kamuya Mal
Etme” baghgini tasimakta ve memleket kiiltiirii i¢in 6nemli goriilen bir
eserin uzerindeki mali haklardan faydalanma yetkisinin, hak sahipleri-
ne uygun bir bedel 6denmesi durumunda, kanunda belirtilen koruma
suresinden 6nce kamuya mal edilebilecegi diizenlenmekteydi. Hitkme
gore, eserin kamuya mal edilebilmesi i¢in, Bakanlar Kurulu kararnamesi,
eserin memleket kiiltiiri bakimindan 6nemli goriilmesi, Turkiye'de veya
Tiirk vatandaglar tarafindan Tiirkiye diginda yayimlanmig olmasi, mali
haklara iliskin koruma siiresinin dolmamig bulunmasi, yayimlanmug eser
niishalarinin iki yildan beri tilkenmis bulunmasi ve hak sahibinin uygun
bir siire i¢inde eserin yeni bir baskisini yapmayacaginin tespit edilmesi
sartlarinin bir arada gergeklesmesi aranmaktaydi. 10.09.2014 tarihinde
6552 sayili kanun ile hitkiimde yapilan degisiklik ile “yayimlanmis eser
niishalarimn iki yildan beri tikenmis bulunmasi ve hak sahibinin uygun bir
stire iginde eserin yeni bir baskistmi yapmayacaginin tespit edilmesi sartlari-
nin bir arada gerceklesmesi” sart1 kaldirilmigtir. Degisiklik ile kamuya mal
etme isleminin, eser sahibinin Sliimiinden sonra yapilabilecegi agik¢a
belirtilmis ve koruma siiresinin bitiminden 6nce eserin kamuya mal
edilebilecegi diizenlenmistir. Diizenleme ile getirilen son degisiklik ise,
onceki hikiimde sadece “mali haklardan yararlanma yetkisi’nin kamuya
mal edilmesi 6ngorilmiisken yeni diizenlemede, eser tizerindeki hakla-
rin kamuya mal edilebilecegi belirtilmistir. FSEK 47. maddede yer alan,
“Bakanlar Kurulu karart ile memleket kiiltiirii icin 6nemi haiz goriilen eserler
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iizerindeki haklar, hak sahiplerinin miinasip bir bedel talep etme haklari sakl
kalmak kayduyla, eser sahibinin éliimiinden sonra, koruma siiresinin bitimin-
den once, kamuya mal edilebilir.” cimlesi, Anayasa Mahkemesi tarafindan,
temel hak ve ozgirliiklerin 6ziine dokunulamayacagini diizenleyen
Anayasa madde 13 ile miilkiyet hakkini diizenleyen 35. maddeye aykir1
bulunmug; Mahkemenin, 14.05.2015 tarih ve 2014/177, 2015/49 sayili
karari ile iptal edilmistir. Ancak, iptal tarihinden bugiine yapilan tek degi-
siklik, 02.07.2018 tarih ve 700 sayili KHK ile maddenin ikinci ve tiglincii
fikralarinda yer alan “Bakanlar Kurulu” ibarelerinin “Cumhurbagkan1”
olarak degistirilmesidir. Tebligde, AYM iptal karari gercevesinde eser
tizerindeki hangi haklarin, ne zamandan itibaren ve hangi sartlar altinda
kamuya mal edilebilecegi degerlendirilecektir.

Anahtar Kelimeler: Kamuya Mal Etme, Mali Haklar, Manevi Hak-
lar, Fikri Miilkiyet Hakki, Koruma Siireleri
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An Assessment of the Article 47 of
Law on Intellectual and Artistic Works
-Expropriation- within the Scope of the
Constitutional Court Decision

Asst. Prof. Dr. Ayse Nilay Senol*

Law on Intellectual and Artistic Works Article 47 regulated expro-
priation of a work and stated that, the power to enjoy the economic rights
on a work deemed to be of importance to the country’s culture may be
expropriated by decree before the expiration of the term of protection
against payment of an appropriate remuneration to the right owners. In
order for a decision to be taken in this respect, the work must be pub-
lished in Turkey or by Turkish nationals outside Turkey, and copies of the
work have been unavailable for two years and it must be deemed improb-
able that the rights owners will be capable of publishing it again within
a reasonable period. Article 47 is amended by the law numbered 6552,
dated 10.09.2014 and the condition that “the copies of the work have
been exhausted for two years and the rightholders will not be capable of
publishing the work with a reasonble period of time” is abolished. With
this regulation, it was stated that expropriation could be made after the
death of the owner of the work. The regulation also amended the scope
of rights to be expropriated: while the previous regulation stipulated that
only the “power to exercise economic rights” was foreseen to the public,
the new regulation, without making any restrictions, stated that the rights
on the work could be publicized. The Constitutional Court decided that
the regulation violates Article 13 of the Constitution, which regulates
the fundamental rights and freedoms, and Article 35, which regulates the
right to property and the first sentence of the Article 47 was rescinded
with the decision numbered 2014/177, 2015/49 dated 14.05.2015.
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However, the only regulation that has been made since the date of cancel-
lation is the replacement of the phrase “Council of Ministers” to “presi-
dent of the republic” with the Decree No. 700 dated 02.07.2018. In this
communique, within the scope of Constitutional Court decision, which
rights on a work, when and under what conditions can be expropriated is
going to be evaluated.

Keywords: Expropriation, Economic Rights, Moral Rights, Intel-
lectual Property Right, Terms of Protection



Rekabet Hukukunda Zorunlu Unsur
Doktrini: Miilkiyet Hakki ve S6zlesme Yapma
Hiirriyeti Cercevesinde Bir Inceleme

Ar. Gor. Merve Sarikaya*

Serbest piyasa ekonomilerinde, mal ve hizmet piyasalarinda faaliyet
gosteren tesebbiislerin ilgili pazarda tekel olma giidiileri engellenmeksi-
zin yalnizca kanunen menedilen davraniglar yoluyla tekelci konum elde
etmesi ve bu konumunu korumas: yasaklanmaktadir. Yasaklanan davra-
nis modellerinden biri de ilk olarak ABD’de ortaya ¢ikan ve hukuki da-
yanagini Sherman Act para. 2'de bulan, Tiirk hukuku baglaminda da 4054
sayili Rekabetin Korunmasi Hakkinda Kanun'un (“RKHK”) 6. maddesi
kapsaminda degerlendirilen rakiplere zorunlu unsurun kullandirilmasi-
nin reddi suretiyle hikim durumun kétiiye kullanilmas: halidir.

Doktrin, Avrupa Toplulugu hukukunda da kabul edilmis ve sik sik
yargi kararlarina konu olmustur. Zorunlu unsur doktrini ile, baglantili
olan pazarlardan birisinde hakim durumda olan bir tegsebbiisiin sahip ol-
dugu imkan, tesis, altyapi gibi bir unsurun baglantili pazardaki rekabetgi
yap1 i¢in vazgegilmez oldugu ve bu unsurun alternatifinin olusturulmasi-
nin hukuki, teknik veya ekonomik olarak miimkiin olmadig: durumlarda,
tesebbiise sahip oldugu bu unsuru alt piyasalardaki rakip tesebbiislerin
kullanimma agma zorunlulugu getirilmektedir. Bu baglamda zorunlu
unsur doktrini gerek fikri miilkiyet haklarinin zorunlu lisansa konu edil-
mesinin gerek dogal tekel 6zelligi gosteren altyap: unsurlarinin kullandi-
rilmasinin reddi noktasinda kargimiza ¢ikmaktadir.
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Zorunlu unsur doktrininin kabuli ile Anayasa'nin sozlesme hiirri-
yeti ve miilkiyet hakkini diizenleyen hitkiimlerine kisitlama getirilmesi
durumu s6z konusu olmaktadir. Zira doktrinin somut olaya tatbiki ile
piyasada hakim durumdaki bir tesebbiisiin, rakipleri ile s6zlesme yapma
zorunlulugunun mevcut oldugu ve boylece bu tesebbiisiin tizerinde
miinhasir hak sahibi oldugu bir fikri tirinin/malvarligi unsurunun ra-
kiplere kullandirilmas: mecburiyeti kabul edilmektedir.

Anayasa’nin 13. maddesi temel hak ve hiirriyetlerin Anayasa'nn ilgili
maddelerinde belirtilen sebeplere bagli olarak ve ancak kanunla sinirlana-
bilecegini hitkme baglamaktadir. Oysa s6zlesme hiirriyetini diizenleyen
Anayasa m. 48 incelendiginde boyle bir sinirlamanin -hatta herhangi bir
sinirlama sebebinin de- madde metninde yer almadigi gorilmektedir.
Sinirlamanin olanakli oldugu kabul edildiginde ise RKHK m.6’nin genel
norm olma 6zelligi bu kisitlamanin kanunla yapilmas: sartinin saglanip
saglanmadig1 noktasinda tereddiit yaratmaktadur.

Tebligimizde rekabet hukuku ile anayasa hukukunun kesisim nokta-
sinda yer alan zorunlu unsur doktrinin uygulanma sartlari, ABD, Avrupa
Toplulugu ve Tiirk hukukunda verilen kararlar ekseninde ele alinmaya
caligilacaktir. Ardindan, s6zlesme hiirriyetinin sinirlanmasinin mimkiin
olup olmadigs, eger miimkiin ise bu sinirflamanin hukuki temeli; Anaya-
sanin temel hak ve 6zgiirliiklere sinirlama getiren “Kanun” ifadesinden ne
anlagilmasi gerektigi tartisilacak, bu noktada zorunlu unsur doktrininin
normatif temelini olusturan RKHK m. 6'nin Anayasa m. 13 baglaminda
Kanun olarak kabul edilip edilmeyecegi ortaya konacaktur.

Anahtar Kelimeler: Zorunlu Unsur Doktrini, Miilkiyet Hakki, S6z-
lesme Yapma Hirriyeti, Sozlesme Yapma Zorunlulugu, Rekabet Hukuku
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Essential Facilities Doctrine in Competition
Law: an Investigation on the Right to
Property and the Freedom of Contract

Res. Asst. Merve Sarikaya*™

In free market economies, undertakings operating in goods and ser-
vices markets are prohibited from acquiring and maintaining a monopoly
position only through legally prohibited behaviours, without hindering
their monopoly motive in the relevant market. One of the forbidden be-
havioural models is an abuse of dominant position by refusing to use the
essential facilities to competitors, which first emerged in the USA and
found its legal basis in the second paragraph of the Sherman Act, and in
the context of Turkish law, the sixth article of the Act on the Protection
of Competition (“APC”) numbered 4054.

This doctrine has also been adopted in European Community law
and has often been the subject of judicial decisions. With the essential fa-
cilities doctrine, in cases where an element such as the possibility, facility,
infrastructure possessed by an undertaking that is in a dominant position
in one of the linked markets is indispensable for the competitive struc-
ture in the linked market and it is not legally, technically, or economically
feasible to create an alternative to this element, it is the undertaking. It
is obliged to open the element to the use of competing undertakings
in downstream markets. In this context, the essential facilities doctrine
emerges regarding both the subject of compulsory licensing of intellec-
tual property rights and the refusal of the use of infrastructure elements
that have a natural monopoly feature.

With the adoption of the essential facilities doctrine, there is a case
of restricting the provisions of the Constitution regulating the freedom
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of contract and the right to property. Because, with the doctrine, it is
accepted that a undertaking in dominant position is obliged to make a
contract with its competitors so that an intellectual /material product on
which this undertaking has absolute right will be used by its competitors.

Article 13 of the Constitution stipulates that fundamental rights and
freedoms can only be restricted by law and depending on the reasons
specified in the relevant articles of the Constitution. However, when
examining the forty-eighth article of the Constitution regulating the
freedom of contract, it is seen that such a restriction -even any reason for
restriction- is not included in the text of the article. If it is accepted that
the restriction is possible, then Art. 6 of APCT, which is a general norm,
creates hesitation at the point of whether this restriction is provided by
law.

In our paper, the applicability principles of essential facilities doc-
trine, which is at the intersection of competition law and constitutional
law, will be discussed in the light of court/regulation authorities’ deci-
sions in USA, European Community and Turkish Law. Later, it is going
to be argued if freedom of contract can be restricted, and if possible, on
which legal basis it shall be, what should be understood from the expres-
sion “law” that restricts fundamental rights and freedoms. At this point,
whether APC Art. 6 which is the normative basis of the essential facili-
ties doctrine, fulfil the condition of limiting the fundamental rights and
freedoms by “law”.

Keywords: Essential Facilities Doctrine, Right to Property, Free-
dom of Contract, Obligation to Make a Contract, Competition Law



Bireysel Basvuru Kararlarinin Ozel Hukuk
Sozlesmelerinin Yorumuna Etkisi: Miilkiyet
Hakki Kapsaminda Uggen Nakliyat
Basvurusu ve Mehmet Apaydin Bagvurusu

Ar. Gor. Ahmet Tiirkmen*

Anayasa Mahkemesi, hukuk sistemimizin zirvesinde yer alr.
Mahkemenin kararlar1 herkesi baglayic1 olmakla kalmaz, 6zel olarak
Anayasamizin genel olarak ise hukukumuzun yorumlanmasi iglevini ifa
eder. Daha 6nce sadece norm denetimi ve diger gorevlerle sinirl olarak
yargi yetkisini kullanan AYM, 23 Eyliill 2012°den itibaren temel hak ve
ozgtirliiklerin ihlali iddiasini igeren bireysel bagvurular1 karara baglamaya
baglamigtir. AYM’den beklenen, tutarl bir i¢tihadi birikim ve dolayisiyla
hukukun dogru yorumlanmasidir. Ancak bireysel bagvuru pratigi zaman
zaman bunun aksini gostermektedir. Yaklagik beg yil arayla verilen Uggen
Nakliyat Bagvurusu ve Mehmet Apaydin Bagvurusu kararlar1 igtihadi tu-
tarsizliga ornektir. Bagvurulara konu hukuki ihtilaf neredeyse tamamen
aynudir. Zira her iki bagvuru da Samsun Emniyet Midirliigi tarafindan
trafikten men vb. gerekgelerle bagvurucularin otoparklarina birakilan
araglara iligkin iicret alacagina dairdir. Ilkinde miilkiyet hakk: bakimin-
dan megsru beklenti bulunmadig1 gerekgesiyle bagvurucunun talepleri
reddedilerek konu bakimindan yetkisizlik karar1 verilmistir. Ikinci bas-
vuru ise AYM tarafindan esastan incelenerek milkiyet hakkinin ihlaline

hikmedilmistir.

Anilan bagvurulara konu hukuki ihtilafin temelinde vedia akdinin
(saklama sézlegmesi) yorumlanmasi meselesi bulunmaktadir. Esasinda
ihtilaf vedia akdinde iicrete iligkindir. Uggen Nakliyat Bagvurusu’na ait
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derece yargilamasinda, vedia akdinde ticret konusulmamigsa bu konuda
herhangi bir talepte bulunulamayacagi ve bagvurucuya ait otoparkin
islem hacminin emniyet tarafindan birakilan araglar sayesinde arttigin-
dan bahisle bagvurucunun menfaat elde etmesinden 6tiirii ticrete gerek
olmadig kararlagtirilmistir. Anayasa Mahkemesi ise miilkiyet hakk: baki-
mindan incelemesini yaparken bu tespiti irdelemeden kabul ederek konu
bakimindan yetkisizlik karar1 vermigtir. Mehmet Apaydin Bagvurusuna
ait derece yargilamasinda ise “licret sart kosulmamigsa ve durumun
ozellikleri ticret alinmasini gerektirmiyorsa saklayan ticret isteyemez”
denilerek talep reddedilmistir. Miilkiyet hakki kapsaminda ihlal incele-
mesini yapan AYM, otoparkin isletilmesinin ekonomik bir deger teskil
ettiginden bahisle miilk olarak degerlendirileceginde kusku bulunmadi-
gin1 belirterek gerceklestirdigi esastan incelemede ihlale hitkmetmistir.
Saklama sozlesmesinin bagvurucu ile idare arasinda akdedildigini vur-
gulayan mahkeme su tespitleri yapmugtir: “Saklama sozlesmelerinde her
durumda ticret istenemeyecegi yoniinde bir diizenleme mevcut olmayip
durumun gereklerine gore ticret de istenebilecegi belirtilmistir. Bagvuru-
cunun ticari faaliyeti gergevesinde otopark islettigi olayda durumun ne
sekilde ticret istenmesini gerektirmedigi derece mahkemelerinin kararla-
rinda agiklanmamugtir”

Anayasa Mahkemesi'nin inceleme yetkisi bireysel basvurunun
ikincilligi ilkesi geregi sinirlidir. Bu demektir ki, hukuki ihtilaflarin Ana-
yasamiza uygun olarak birincil ¢6ziim mercii derece mahkemeleridir.
Derece mahkemeleri bu gorevi ifa ederken yukaridaki bagvurularda ol-
dugu gibi 6zel hukuk s6zlesmelerinin yorumlanmasinda hataya diiserse
bunu gidermek AYM’'nin gérevidir. Anayasa Mahkemesi'nin 6zel hukuk
sozlesmelerinin nasil yorumlanacagina iliskin tespitleri herkesi baglar ve
ihtilaflarin mezkur tespit ve kararlardan sonra nasil ¢6ziime kavusturula-
cagina 11k tutar.

Anahtar Kelimeler: Vedia Akdi, Bireysel Bagvuru, Miilkiyet Hakks,
Ucret Alacagi, Mesru Beklenti
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The Effect of Individual Application
Decisions on the Interpretation of Special
Law Contracts: U¢gen Nakliyat and
Mehmet Apaydin Applications within

the Scope of the Right of Property

Res. Asst. Ahmet Tiirkmen*

The Constitutional Court is at the top of our legal system. The deci-
sions of the Court are not only binding on everyone, but also serve the
interpretation of our Constitution in particular and our law in general.
The Constitutional Court, which previously used its jurisdiction limited
to norm control and other duties, started to decide on individual ap-
plications involving violation of fundamental rights and freedoms as of
September 23, 2012. What is expected from the Constitutional Court is
a consistent jurisprudence and therefore a correct interpretation of the
law. However, individual application practice shows the opposite from
time to time. The Uggen Nakliyat Application and the Mehmet Apaydin
Application decisions given approximately five years apart are examples
of jurisprudence inconsistency. The legal dispute subject to the appli-
cations is almost exactly the same. Because both applications indicate
that they will receive a fee for the vehicles left in the parking lot of the
applicants for reasons such as being banned from traffic by the Samsun
Police Department. In the first one, the applicant’s requests were rejected
on the grounds that there was no legitimate expectation in terms of the
property right, and a decision of non-jurisdiction was given. The second
application was thoroughly examined by the Constitutional Court and a
violation of the property right was ruled.

At the basis of the legal dispute subject to the aforementioned ap-
plications, there is the issue of interpretation of the vedia contract (cus-
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todian agreement). In fact, it is about the fee in the dispute settlement.
In the first-instance judgment of the Uggen Nakliyat Application, it was
decided that if the fee was not discussed in the contract, no request could
be made and the transaction volume of the parking lot belonging to the
applicant increased thanks to the vehicles left by the police, and that no
fee was required due to the fact that the applicant gained interest. The
Constitutional Court, on the other hand, accepted this determination
without examining it in terms of property rights and gave a decision of
non-jurisdiction in terms of ratione materiae. In the first-instance judg-
ment of the Mehmet Apaydin Application, the request was rejected by
saying “If no fee is stipulated and the features of the situation do not
require a charge, the depositor cannot charge a fee.” The Constitutional
Court, which examined the violation within the scope of the right to
property, declared that there is no doubt that the operation of the parking
lot constitutes an economic value and it will be considered as a property.
Emphasizing that the custodian agreement was concluded between the
applicant and the administration, the court made the following determi-
nations: “There is no regulation in custody contracts stating that no fee
can be requested in all cases, and it was stated that a fee may be charged
according to the requirements of the situation. In the case where the ap-
plicant operated a parking lot within the framework of his commercial
activities, it was not explained in the decisions of the first instance court,
how the situation did not require a fee.”

The review power of the Constitutional Court is limited due to the
principle of subsidiarity of individual application. It means that, in ac-
cordance with our Constitution, the first place to resolve legal disputes
is the courts of instance. If the courts of instance make a mistake in the
interpretation of private law contracts, as in the above applications, while
performing this duty, it is the CC’s duty to remedy it. The Constitutional
Court’s determinations on how to interpret private law contracts bind
everyone and shed light on how to resolve disputes after the aforemen-
tioned determinations and decisions.

Keywords: Custodian Agreement, Individual Application, Right of
Property, Fee, Legitimate Expectation



10. OTURUM / SESSION 10






Anayasal Miilkiyet Hakki Karsisinda
Kamulastirmasiz El Atma

Dog¢. Dr. Mehmet Ak¢aal*

Tirkiye Cumhuriyeti Anayasasi tarafindan 6zel milkiyet ile sozles-
me ve girisim ozgiirliigii temel ilkeler olarak benimsemistir (AY. m. 35,
48). Bu sayede, 6nceki anayasalarda oldugu iizere miilkiyet hakki mevcut
Anayasada da agik¢a giivence altina alinmustir. Dolayisiyla, miilkiyet
hakki tamamen ortadan kaldirilamaz. Miilkiyet hakkinin kamu yarar
olmak kaydryla ve kanunla sinirlanmasi ise miimkiindiir. Diger taraftan,
miilkiyet hakki toplum yararina aykir1 kullanilamaz (AY. m. 35, c. 1-3).

Miilkiyet hakkini sona erdiren sebeplerden biri de kamulagtirmadir.
Kamulastirma kamu tiizel kisilerinin kamu yararinin gerektirdigi haller-
de, bedelini 6demek sartiyla, 6zel miilkiyette bulunan taginmazlarin mil-
kiyetini kazanmasidir. Ama, kamulagtirma yetkisine sahip idare kamulas-
tirma karar1 olmaksizin 6zel miilkiyete konu bir taginmaza hukuka aykiri,
strekli bir miidahalede bulunabilir. Béyle bir durumda kamulastirmasiz
el atma s6z konusu olur.

Kamulagtirmasiz el atma fiili el atma veya hukuki el atma seklinde
olabilir. Doktrinde fiili el atmanin adli yargiya, hukuki el atmanin ise idari
yargiya tabi oldugu kabul edilmektedir.

Kamulagtirmasiz el atma halinde hak sahibi bazi davalari agma
imkénma sahiptir. Bunlardan ilki elatmanin 6nlenmesi davasidir. Bu
dava, Tirk Medeni Kanunu'nun 683. maddesinde diizenlenmekte olup,
millkiyet hakkindan kaynaklanmaktadir. Kamulagtirmasiz el konulan
tasinmazin bedelini tahsil davasi diger bir imkandir. Bu davada hikim
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tasinmazin bedelinin malike 6denmesi ve el konulan taginmazin idareye
devrine karar verir. Malike taninan diger bir imkan ise kamulagtirmasiz
el koyma nedeniyle tazminat davasi agma hakkidir. Gergekten de, Malik
kamulagtirmasiz el konulan taginmaz bedelinin tahsili davas: agip tasin-
mazini idareye devredebilecegi gibi sadece haksiz fiil nedeniyle olusan
zararlarin tazminini de isteyebilir. Ciinkii, kamulagtirmasiz el atma bir
haksiz fiil niteligindedir. Dolayisiyla, tazminat davasinda haksiz fiildeki
zamanagimu sireleri gegerlidir. Esyanin hak sahibinin rizasi olmaksizin
kullanilmasinin karsilig1 olarak ileri siiriillebilecek diger bir istem ise ec-
rimisil tazminatidir. Ecrimisil (haksiz isgal=kullanma tazminat1), kotiini-
yetli haksiz zilyedin (fuzuli sagilin) esyay1 bizzat kullanmak suretiyle elde
ettigi yarar kargilig1 6deyecegi tazminattir. Bunlarin diginda, tasinmazina
el atilan malik Anayasa Mahkemesine ve Avrupa Insan Haklari Mahke-
mesine bagvurma hakkina da sahiptir.

Anahtar Kelimeler: Anayasa, Miilkiyet Hakki, Kamulagtirma, Ka-
mulastirmasiz El Atma, Miilkiyet Hakkinin Korunmasi
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Confiscation without Expropriation
Against Constitutional Property Right

Assoc. Prof. Dr. Mehmet Ak¢aal*

Property, freedom of contract and private enterprises are the basic
principles in the Constitution of The Republic of Turkey (Art. 35, 48).
As in the previous constitutions, the property right is clearly guaranteed
in the current Constitution. Therefore, the property right cannot be
completely abolished. It is possible to limit the property right provided
that it is in the public interest and by law. On the other hand, property
right cannot be used against the public interest (Art. 35).

One of the reasons that end the property right is expropriation.
Expropriation is the acquisition of the ownership of privately owned im-
movables by public legal entities. However, the administration can act in
an unlawful and continuous intervention to a property subject to private
ownership without the expropriation decision.

Confiscation without expropriation can be in the form of de facto
or legal confiscation. In the doctrine, it is accepted that the de facto con-
fiscation is subject to the judicial judgment and the legal confiscation is
subject to the administrative judgment.

In case of confiscation without expropriation, the right owner has
the opportunity to sue for some kinds of actions. The first of them is the
action against unwarranted interference. This action is regulated in ar-
ticle 683 of the Turkish Civil Code and arises from the right to property.
Another possibility is the action for the compensation of the price of
the immovable that has been confiscated without expropriation. In this
case, the judge decides the payment of the price of the immovable to the
owner and the transfer of the immovable to the administration. Another
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action provided to the owner is the right to file a claim for compensation
due to the confiscation without expropriation. Indeed, owner may file
a lawsuit for the collection of the value of the immovable that has been
seized without expropriation and transfer the property to the adminis-
tration, or may only request compensation for the damages caused by
tort. Another claim that can be put forward in return for the use of the
goods without the consent of the right owner is the compensation of the
taxpayer. Usage indemnity is the compensation to be paid by the wicked
and unjust owner in return for the benefit obtained by using the property
personally. The owner has the right to apply to the Constitutional Court
and the European Court of Human Rights.

Keywords: The Constitution, Right to Property, Confiscation,
Confiscation without Expropriation, Protection of Right to Property



Bireysel Bagvuru Kapsaminda Soybaginin
Reddi Davasinin Degerlendirilmesi

Dr. Ogr. Uyesi Gediz Kocabas*

Teblig konusu bireysel bagvuru kararindaki olay evlilik i¢cinde dogan
gocuk ile baba arasinda soybaginin kurulmasi, soybaginin ergin ¢ocuk
tarafindan reddi ve ¢ocugun biyolojik babasina baglanmasma iligkin
oldugundan asagidaki agiklamalar somut uyusmazlik hakkindaki deger-
lendirmelerle sinirlanmugtir.

Cocuk ile baba arasinda soybaginin kurulmas: farkli yollardan ger-
geklesmekle birlikte bunlardan birisi de “ana ile evlilik” Gist baghg: altinda
degerlendirilen babalik karinesidir. Karine geregince kurulan soybagi-
nin ortadan kaldirilmas: ise soybaginin reddi davasiyla saglanir. Cocuk
tarafindan agilacak dava erginlikten itibaren bir yillik hak dastiricu si-
reye tabidir. Gecikme hakli sebebe dayaniyorsa siirenin baglangicit TMK
m.289/3’e gore belirlenir.

Uygulamada ¢ogu zaman goriildugi tizere dava dilekgesinde teknik
bir ifade olan soybaginin reddi yerine genel bir ifade kullanilarak niifus
kayitlarinda goriinen kisinin baba olmadigy, ger¢ek babanin bagkas: oldu-
gu iddiasiyla kayitlarin gergege uygun bicimde diizeltilmesi talep edilir.
Yargitay'in yerlesik gorusii cercevesinde bu sekilde ileri siiriilen talep; bir
yoniiyle soybaginin reddini, diger yoniiyle de babaligin tespitini igerir.
Boyle bir durumda hikimden beklenen, her biri ayr1 bir davayi ifade eden
talep sonuglarini ayirarak soybaginin reddini, babaligin tespiti bakimin-
dan bekletici sorun yapmasidir. Mevcut soybag gecersiz kilinmadikea
babalik davasinin goériilmesi miimkiin olmadigindan soybaginin reddi
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davasinin sonucu beklenip babalik davasinin da buna gére karara baglan-
mas1 gerekir.

Bireysel bagvuruya konu yapilan olayda davacinin yukarida belirti-
len genel ifadeyle agtig1 dava, yerel mahkeme tarafindan babalik davasi
olarak nitelendirilmis ve mevcut soybaginin devam ettigi gerekgesiyle da-
vanin agildigs tarihten bir yil sonra ret karariyla sonuglandirilmugtir. Ret
kararinin gerekgesine istinaden davaci tarafindan agilan soybaginin reddi
davas1 da ayni mahkeme tarafindan ilk davanin agilma tarihi 6grenme
olgusunun baglangici kabul edilip bir yillik hak disiiriici siire yoniinden
reddedilmigtir.

“Ozel hayatin gizliligi” kenar baghkli AY m.20’den hareket eden Ana-
yasa Mahkemesi s6z konusu kararinda kisinin kokenini bilme ve ait oldu-
gu kokene baglanma hakkini bu kapsamda degerlendirerek soybaginin
reddi davasinin da 6zel hayata saygi hakkinin gerceklesme araci oldugunu
ifade etmektedir. Bunun yaninda soybag: iliskisinin siirekli dava tehdidi
altinda kalmasini engelleyen hak diisiiriicii siire diizenlemesi de 6zel ha-
yata saygi hakkina yonelik toplumsal ihtiyaglara cevap veren orantili bir
miidahale olarak goriilmektedir. Bagvuru konusu olayda Anayasa Mahke-
mesi tarafindan tizerinde yogunlagilan husus davanin nitelendirilmesi ve
yargilamanin devaminda sergilenen tutum noktasinda yerel mahkemenin
soybaginin reddi davasinin agilmasini imkénsiz hale getiren isabetsiz yo-
rumu ve uygulamasidir. “Hakim, hukuku re’sen uygular” ilkesi geregince
somut olayda davacinin gésterdigi vakialarin nitelendirilmesi ve uygu-
lanacak hukuk kuralinin tespiti hakimin gorevidir. Anayasa Mahkemesi
ihlal sonucuna ulastig1 bu kararinda taraflarin haklarinin korunmasinda
hakimin 6zen gosterme yiikiimliiligiine vurgu yapmaktadir.

Anahtar Kelimeler: Bireysel Bagvuru, Ozel Hayata Saygi Hakk,
Soybaginin Reddi, Hak Disiirticii Siire, Hakim Hukuku Re’sen Uygular
Ikesi
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Overview of Challenging the
Presumption of Paternity Within the
Context of Individual Application

Asst. Prof. Dr. Gediz Kocabas*

Parentage (i.e. parent-child relationship) between father and child
may be established in different ways. One of them is the presumption of
paternity which means in particular that when the married woman gives
birth, husband is deemed to be the father of the child. If the presumption
arises —as it is a rebuttable one- then it can be challenged in court. The
child has to bring an action to contest the paternity within one year of at-
taining the age of majority. Article 289(3) of the Civil Code is applicable
provided that there is a good cause for the delay.

With the latest decision (dated December 2, 2020) on impairment
of Article 20(1) of the Basic Law, the Constitutional Court emphasized
the importance of the right to knowledge of origins and establish legal re-
lationship with biological father. The individual application case which is
the subject of study concerned the fact that the applicant was prevented
from bringing an action to challenge paternity because of the time limit.
Constitutional Court’s opinion in respect of this matter was embodied
by a well known legal maxim called jura novit curia. The court held that
determination of the legal relationship between a child and the biological
father was part of the scope of private life so that the right of access to a
court had to be provided by correct legal characterisation of the facts in
the case.

Keywords: Individual Application, Right to Respect for Private
Life, Challenging the Presumption of Paternity, Time Limits, The Prin-
ciple that the Court Knows the Law
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Anayasa Mahkemesi’nin Tapu Sicilinin
Tutulmasindan Devletin Sorumluluguna

Iligkin Kararlarinda Kabul Ettigi “Makul
Siire” Esasinin Degerlendirilmesi

Dr. Ogr. Uyesi Ciineyt Pekmez*

TMK m. 1007, tapu sicilinin tutulmasindan devletin sorumlulugu-
nu diizenlemektedir. Anayasa Mahkemesi, 6zellikle yakin tarihli karar-
larinda’, bireysel bagvuruya konu olan devletin sorumluluguna iliskin
uyusmazliklar, bagvurucularin zararinin tazmini taleplerinin adli yargida
zamanagiminin doldugu gerekgesiyle reddedilmesinin bagvurucularin
mahkemeye erisim hakkini ihlal edip etmedigi cergevesinde incelemek-
tedir.

Mahkemeye erisim hakkinin ihlal edilip edilmedigini degerlendirir-
ken, “makul siire” esasinibenimseyen AYM, “makul siire” ierisinde yonel-
tilen zararin tazmini taleplerinin zamanagimi nedeniyle reddedilmesinin
mahkemeye erisim hakkinin ihlali niteliginde olduguna karar vermistir.
Makul siirenin baglangig tarihi olarak, Yargitay Hukuk Genel Kurulu'nun
kadastro faaliyetlerinin hukuka aykir1 gergeklestirilmesi nedeniyle dogan
zarardan devletin sorumlu oldugunu kabul ettigi 18/11/2009 tarihli
kararini esas almis, makul siirenin ge¢gmesinden sonra agilan devletin so-
rumluluguna iligkin davalarin reddedilmesinin bu hakki ihlal etmedigine
hikmetmistir.
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AYM'nin kararlarinda, makul siirenin, her bir somut olayin 6zelligi-
ne gore igerigi somutlasan, baslangici belli ancak sinir1 somut olgiitlerle
belirlenmemis bir siire oldugu anlagilmaktadir. AYM kararlarinin bir
kisminda 1 yillik siireyi makul siire kabul ederken 4 yillik siireyi makul
stire olarak kabul etmemektedir. TMK m. 1007’ bagvuru imkaninin
18/11/2009 tarihine kadar kapatildig kabuliini esas aldigimizda, bas-
vuruculara miilkiyet hakki ihlali nedeniyle ortaya ¢ikan zararin tazmini
imkaninin bu tarihten itibaren verildigini kabul etmemiz gerekecektir.
Bu tarihe kadar aslinda talep edilebilir nitelikte olmayan bir hakkin kul-
lanilmasini gorece kisa, igerigi belirlenmemis bir “makul siire” esasina
baglamak, mahkemeye erisim hakki goriiniimii igerisinde miilkiyet hakk:
ihlalini degerlendirmeyi goz ardi etmek anlamina gelebilir. Mahkeme’nin
“makul siire” esasina iligskin gerekgelerinin bir kisminin, milkiyet hak-
ki kapsaminda degerlendirilebilecek gerekgeler olmasi da bu hususu
desteklemektedir. Bu nedenle kanimizca makul siire, zararin tazmini
taleplerinin TBK m. 146 (eBK m.125)’da diizenlenen 10 yillik siireye
tabi oldugunu kabul eden Yargitay kararlar1 g6z 6niine alindiginda, TBK
m.149 (eBK m. 128)’daki esasin benimsenmesiyle somutlagacaktir. TBK
m. 149’a gore zamanagimi, alacagin muaccel olmasiyla islemeye baslar.
Bunun makul siire bakimindan anlami, 18/11/2009’dan itibaren muac-
cel olan taleplerin 10 yillik zamanagimina tabi olmasi ve makul siirenin
10 y1l oldugunun kabul edilmesidir.

Anahtar Kelimeler: Tapu Sicili, Devletin Sorumlulugu, Makul
Siire, Zamanagimy, Bireysel Bagvuru
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The Evaluation of the “Reasonable Time”
Principle as Accepted by the Decision

of the Constitutional Court Regarding
State’s Liability for the Land Registry

Asst. Prof. Dr. Ciineyt Pekmez*

TCC (Turkish Civil Code) 1007 regulates the liability of the state
for keeping the land registry. The Constitutional Court examines the dis-
putes regarding the responsibility of the state, which is the subject of the
individual application, within the framework of whether the rejection of
the applicants ‘claims for compensation in the judicial judiciary on the
grounds that the statute of limitations violated the applicants’ right of
access to the court. While evaluating whether the right to access to the
court was violated, the Constitutional Court, adopting the “reasonable
time” principle, decided that the rejection of the claims for compensa-
tion within the “reasonable time” due to the statute of limitations was a
violation of the right to access the court. As the starting date of the “rea-
sonable time”, it was based on the decision of the General Assembly of
the Court of Cassation dated 18/11/2009, in which the State was liable
for the damage caused by the unlawful performance of cadastral activi-
ties, the Constitutional Court ruled that the rejection of the lawsuits filed
after the expiration of the “reasonable time” did not violate this right. In
the decisions of the Constitutional Court, it is understood that the “rea-
sonable time” is the time whose content is embodied according to the
characteristics of each concrete event, the beginning of the time is certain
but the limit is not determined by concrete criteria. While the Constitu-
tional Court does not accept the 4-year time as the reasonable time in
some of its decisions, but the 1-year time as the reasonable period. On
the basis of that the acceptance that the possibility of applying to TCC
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1007 is closed until 18/11/2009, we have to accept that the opportunity
to compensate the applicants for damage caused by violation of property
rights is given as of this date. To attribute the exercise of a right that was
not actually claimed until this date on a relatively short, unspecified “rea-
sonable time” basis may mean ignoring the consideration of a property
right violation in the view of the right of access to court. Therefore, in
our opinion, the reasonable time, claims for compensation of the damage
TOC 146 (eBK m.125), it will become concrete with the acceptance of
the principle in TCC 149, given the decisions of the Cassation Court
that accepts that it is subject to the 10-year period.

Keywords: The Land Registry, the Liability of the State, the Rea-
sonable Time, the Statute of Limitation, the Individual Application



Anayasa Mahkemesi Kararlar:
Isiginda Cocugun Soyad:

Dr. Ogr. Gér. Simge Aksu Kayacan*

Nesilden nesile gegen ve aile ad1 da denilen soyads, kisinin bir soya,
bir aileye aidiyetini ifade eder ve farkli ailelerden gelen kisileri birbirin-
den ayirmaya yarar. Tirk Hukukunda soyad: tagima ve kullanma zorun-
lulugu, 21.06.1934 tarihli ve 2525 sayili Soyad: Kanunu ile zorunlu hale
getirilmigtir. Buna gore Tiirk Hukuku'nda her Tiirkiin 6z adindan bagka
bir soyad: tagimasi zorunlu olup, 6z ad 6nde soyad: sonda kullanilir. Ki-
silik hakkinin konusu olan kisisel degerlerden biri olan soyadinin korun-
masinda kamunun da menfaati vardir.

Cocugun soyad: konusunda Anayasa Mahkemesinin verdigi pek
¢ok karar bulunmaktadir. Anayasa Mahkemesi ¢ocugun soyadina iligskin
somut norm denetimi yoluyla iki 6nemli karar vermistir. Bunlardan
biri Anayasa Mahkemesi'nin, 4721 sayih Tirk Medeni Kanunu'nun
321. maddesinin 1. ciimlesinde yer alan “evli degilse ananin” ibaresinin
Anayasaya aykir1 olduguna ve iptaline iligkin verdigi karardir. Anayasa
Mahkemesi'nin, Tirk Medeni Kanununun 321. maddesinin 1. cim-
lesindeki evlilik dis1 ¢ocuklarin annesinin soyadini tasityacagina iliskin
ibareyi iptal karar1 neticesinde, su an Tirk Medeni Kanunu'nda evlilik
disinda dogan ¢ocugun soyadina iligkin bir diizenleme bulunmamakta-
dir. Anayasa Mahkemesi'nin diger 6nemli karar ise, 2525 sayil1 Soyadi
Kanunu'nun 4. maddesinin 2. fikrasinin 1. ciimlesinin Anayasaya aykiri
olduguna ve iptaline iliskin verdigi karardur.

Itiraz yoluyla gelen bagvurulara iligkin yapilan inceleme sonucunda
Anayasa Mahkemesinin Tirk Medeni Kanunu'nun 321. maddesi ve
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Soyad: Kanunu'nun 4. maddesi ile ilgili verdigi iptal kararlar1 tizerine,
uygulamada ¢ocugun soyadinin degistirilmesi istemiyle agilan davalar
yargiy1 olduk¢a mesgul etmeye baglamugstir. Bazi kisiler diger bagvuru
yollarin titkettikten sonra, Anayasa'da giivence altina alinan temel hak ve
ozgurliiklerinin ihlal edildigi iddiasiyla bireysel bagvuru yoluyla Anayasa
Mahkemesine bagvurmustur. Anayasa Mahkemesi'nin ¢ocugun soyadina
iliskin bireysel bagvuru kararlar1 incelendiginde bunlarin ¢ogunlugunun,
bosanma sonucunda ¢ocugun velayeti kendisine birakilan annelerin ¢o-
cuklarina kendi soyadlarini verme istemiyle agtiklar1 davalarin reddedil-
mesi nedeniyle temel hak ve 6zgiirliiklerinin ihlal edildigi iddiasiyla Ana-
yasa Mahkemesi'ne yaptiklar1 bagvurulara iliskin oldugu gorilmektedir.

Bu ¢alismada, ¢ocugun soyadi konusunun bu konuya iliskin Anaya-
sa Mahkemesi kararlar1 151g1nda incelenmesi ve degerlendirilmesi amag-
lanmaktadr.

Anahtar Kelimeler: Cocugun Soyads, Evlilik Dis1 Cocuk, Bosan-
ma, Evliligin Feshi, Velayet
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The Surname of the Child in the Light of
the Constitutional Court Decisions

Lect. Dr. Simge Aksu Kayacan

The surname, which is passed down from generation to generation
and also called family name, expresses a person’s belonging to a family
and serves to distinguish people from different families. In Turkish Law,
the obligation to bear and use a surname has been made compulsory
with the Surname Law No. 2525 dated 21.06.1934. Accodingly, in Turk-
ish Law, it is obligatory for every Turk to have a surname other than his/
her first name and the first name is used in front, the surname is used at
the end. The public also has an interest in the protection of the surname
which is one of the personal values that is the subject of personality right.

There are many decisions of the Constitutional Court regarding the
surname of the child. The Constitutional Court made two important
decisions through concrete review of norms on the surname of the child.
One of these, is the decision made by the Constitutional Court regarding
the phrase “if not married mother’s” involved in the first sentence of Ar-
ticle 321 of the Turkish Civil Code numbered 4721 is unconstitutional
and be annulled. As a result of the decision made by the Constitutional
Court to annul the phrase that children out of wedlock will bear their
mother’s surname involved in the first sentence of Article 321 of the
Turkish Civil Code, there is no regulation at present regarding the sur-
name of child born outside marriage in the Turkish Civil Code. Other
important decision of the Constitutional Court is the decision that the
first sentence of the second paragraph of Article 4 of the Surname Law
numbered 2525 is unconstitutional and be annulled.

Upon the annulment decisions of the Constitutional Court regard-
ing Article 321 of the Turkish Civil Code and Article 4 of the Surname
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Law as a result of the examination of the applications submitted by con-
tention of unconstitutionality, the cases filed with the request of chang-
ing the surname of the child began to occupy the judiciary in pactice.
Some people applied to the Constitutional Court by individual applica-
tion after exhausting other remedies, claiming that their fundamental
rights and freedoms guaranteed in the Constitution were violated. When
the individual application decisions of the Constitutional Court regard-
ing the surname of the child are examined, it is seen that most of them
are related to the applications made to the Constitutional Court by the
mothers who get the custody of the child as a result of the divorce with
the allegation that their fundamental rights and freedoms were violated
due to the dismissal of actions filed by them with the request to give their
surname to their children.

In this study, it is aimed to examine and evaluate the topic of the
surname of the child in the light of the Constitutional Court decisions.

Keywords: Surname of the Child, Illegitimate Child, Divorce, Ter-
mination of Marriage, Custody
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Ekonomik Kamu Diizeninin Tiirk Ticaret
Kanunu’ndaki Yeri: Sermaye Sirketlerinin
Kar Dagitiminin Sinirlandirilmasi
Cercevesinde Bir Degerlendirme

Dog. Dr. Mutlu Kagitcioglu*

Covid-19 salgin1 gerekgesiyle, sermaye sirketlerinin kar dagitimi-
nin siurlandirilmasina yonelik ¢esitli hukuksal diizenlemeler ortaya
konulmustur. 11k olarak ilgili bakanligin yazist yani bir idari iglem ile or-
taya ¢ikan (31.03.2020) sinirlandirma iradesi, 17.04.2020 tarihli Resmi
Gazete'de yayimlanan 7244 sayih ile Tiirk Ticaret Kanununa (TTK)
eklenen Gegici Madde 13 ile kanun hitkmiine baglanmistir. Bu hitkiim
cercevesinde, sirketlerin dagitacagi net donem kérina yonelik, yetki,
konu ve zaman yoniinden gesitli sinirlamalar 6ngérilmiistiir. Kanun
hikmiinin uygulanmas: ile ilgili bazi kosullarin belirlenmesinde ise
merkezden yonetim idarelerine yetki verilmistir. Bu dogrultuda ilgili
bakanlik tarafindan 17.05.2020 tarihinde bir teblig yayimlanmistir. Dev-
letin ekonomik hayata miidahalesi olgusu igerisinde ekonomik diizenin
saglanmasi ve korunmasi anlaminda, idarenin gesitli yetkilerle donatil-
masi dngoriilebilir bir yaklagimdir. Idare hukukunun konusuna giren
bu alanda, idarenin bu yondeki faaliyetlerinin timii ekonomik kolluk
veya regiilasyon kavramiyla ele alinabilir. 7244 sayili Kanun ile kar pay1
dagitimina iliskin sinirlamalar idarenin ekonomik kolluk yetkisi ile bir-
likte diisiniilmelidir. Ekonomik kolluk ise miilkiyet hakk: basta olmak
tizere Ozel girisim 6zgurligu gibi temel hak ve 6zgiirlikklerle dogrudan
baglantilidir. Ekonomik kamu diizenini saglama amaci kabul edilebilir
olmakla birlikte, Anayasanin 13. maddesindeki sinirlama sebepleri disii-
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nildiginde TTK hitkmii ve teblig diizenlemeleri, kanunilik ve dl¢tililik
ilkeleri yoniinden hukuksal sorunlar giindeme getirmistir. “Duyuru-ka-
nun-teblig” ekseninde idareye verilen takdir yetkisinin kullanimi farkli hu-
kuksal tartigmalar ortaya ¢ikarmustir. Ornegin, uygulamaya dair usul ve
esaslari belirlemek i¢in bakanliga verilen yetki, kanunilik ilkesi yoniinden
tartigmaya agiktir. Genel olarak 6zel hukuk iliskilerinin diizenlenmesi ve
denetlenmesi amaciyla TTK'da, idareye bir dizi yetki verildigi gorillmek-
tedir. Salgin siiresince sirketlerin 6z kaynaklarinin ve ekonomik kamu
diizeninin korunmasi amaciyla da olsa, olaganiistii bir sekilde miidahale
edilen bir temel hak ve 6zgiirlik alaninin oldugu sabittir. Gerek TTK
baglaminda kanun koyucunun gerekse de diizenleyici islemler gerceve-
sinde idarenin, temel hak ve 6zgiirliiklerin sinirlandirilmasi konusunda
anayasal ilke ve kurallar1 g6z 6niinde bulundurmasi gereklidir. Anilan ge-
reklilik, Covid-19 salgini nedeniyle sermaye sirketlerinin kir dagitiminin
sinirlandirilmasina yonelik siiregte tekrar 6nem kazanmugtir.

Anahtar Kelimeler: Anayasa, Ekonomik Kamu Diizeni, Temel
Hak ve Ozgiirliikler, Tiirk Ticaret Kanunu, Kar Payr Dagitimi Sinirlan-
dirilmasi
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Place of Economic Public Order in the Turkish
Commercial Code: An Assessment within

the Framework of Limiting the Dividend
Distribution of Capital Companies

Dog. Dr. Mutlu Kagitcioglu*

Due to the Covid-19 outbreak, various legal regulations have been
put forward to limit the dividend distribution of capital companies. First
of all, the letter of the relevant ministry, namely the limitation will that
emerged through an administrative act (31.03.2020), was bound by the
provision of law with the Provisional Article 13 added to the Turkish
Commercial Code (TCC) with the number 7244 published in the Of-
ficial Gazette dated 17.04.2020. Within the framework of the provision
of the law, various limitations have been stipulated in terms of authority,
subject and time regarding the net profit for the period to be distributed.
Central administration is authorized to determine some conditions re-
lated to the implementation of the provision of law. In this direction, a
communiqué was published by the relevant ministry on 17.05.2020. It
is a predictable approach to equip the administration with various po-
wers in terms of ensuring and protecting the economic order within the
phenomenon of state intervention in economic life. In this field, which
is the subject of administrative law; all the activities of the administration
in this direction can be handled with the concept of economic police or
regulation. With the Law No. 7244, limitations on dividend distribution
should be considered together with the economic police authority of the
administration. On the other hand, economic police is directly related to
basic rights and freedoms such as property right and freedom of private
enterprise. Although the aim of ensuring the economic public order is
acceptable, considering the limitation reasons in Article 13 of the Cons-
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titution, the TCC provision and communiqué regulations have brought
legal problems in terms of legality and proportionality principles. The
use of the discretionary power granted to the administration on the axis
of “announcement-law-communiqué” has created different legal discus-
sions. For example, the authority given to the ministry to determine the
principles and procedures for implementation is open to discussion in
terms of the principle of legality. In general, it is seen that the administra-
tion has a series of powers in the TCC for the purpose of regulating and
supervising private law relations. During the pandemic, it is clear that
there was an extraordinary area of fundamental rights and freedoms that
was intervened in an extraordinary way, albeit for the purpose of protec-
ting companies’ equity and economic public order. Both the legislator
in the context of the TCC and the administration within the framework
of the regulatory procedures should take into account the constitutional
principles and rules regarding the limitation of fundamental rights and
freedoms. The aforementioned requirement has gained importance aga-
in in the process of limiting the profit distribution of capital companies
due to the Covid-19 outbreak.

Keywords: Constitution, Economic Public Order, Basic Rights and
Freedoms, Turkish Commercial Code, Limitation of Dividend Distribu-
tion



Limited Sirket Amme Borc¢larindan
Ortaklarin Sorumluluguna Iligkin Anayasa
Mahkemesi Kararinin (13.12.2017, E.
2016/14,K.2017/170) Degerlendirilmesi

Dr. Ogr. Uyesi Tugge Nimet Yasar*

6102 say1h Tiirk Ticaret Kanunu (TTK) m. 124/11 geregince limited
sirketler sermaye sirketidir. Ayrica limited sirketlerde ortaklarin “sirket
bor¢larindan sorumlu” olmadig: ve “sadece taahhiit ettikleri esas serma-
ye paylarin1 6demekle ve sirket sozlesmesinde 6ngoriilen ek 6deme ve
yan edim yiikimliliklerini yerine getirmekle yikimld” olduklar: Tirk
Ticaret Kanunu'nda agik¢a diizenlenmektedir (m. 573/1I). Ortaklarin
ek 6deme ve yan edim yukimliliikleri sirket sozlegsmesinde yer almasina
ragmen (TTK m. 577/1, ¢ ve d), ortagin payini/paylarini devretmesi
halinde, devralan kisinin bu yiikiimliliklerden haberdar edilebilmesi
i¢in yazili olan pay devir sozlesmesinde de anilan ytikiimliliklerin yer
almasi gerekmektedir (TTK m. 595/1). Limited sirket ortaklarinin sirket
borglarindan sorumluluguna iligkin TTK m. 573/I'nin istisnalarindan
birini Amme Alacaklarinin Tahsil Usulii Hakkinda Kanun (AATUHK)
m. 35 olusturmaktadir. Anilan hitkme gore limited sirket ortaklari, sir-
ketten tahsil edilemeyen amme bor¢larindan paylar1 oraninda sorumlu
tutulmakta (f. I), ortaklarin payini/larin1 devretmis olmalar1 halinde
devirden 6nceki amme bor¢larindan devreden ve devralanin miiteselsil
sorumlulugu séz konusu olmakta (f. II) ve hatta amme alacaginin dog-
dugu ve 6denmesi gerektigi zamanlarda ortak sifatin1 farkl kigiler haiz
ise, bu kisiler de miiteselsilen amme alacaginin 6denmesinden sorumlu
tutulmaktadir (f. III). Benzer sorumluluk hali limited sirket miidiirleri
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icin AATUHK miikerrer m. 35 ile getirilmisti. Ancak amme alacaginin
dogdugu ve odenmesi gerektigi zamanlarda gorev yapan midiirlerin
miiteselsil sorumlulugunu diizenleyen m. 35 AATUHK un V. fikrasi (VL.
fikrasi ile birlikte), hukuk devleti ilkesi ile bagdagsmadigi ve Anayasa’nin
2. maddesine aykur1 oldugu gerekgesiyle Anayasa Mahkemesi tarafindan
19.03.2015 tarih ve E. 2014/144, K. 2015/29 sayili Karar1' ile iptal edil-
mistir. Bununla birlikte ortaklar i¢in benzer diizenleme getiren AATUHK
m. 35/II'tin ise Anayasa'nin 2. maddesine aykir1 olmadigi Anayasa Mah-
kemesi tarafindan 13.12.2017 tarih ve E. 2016/14, K. 2017/170 sayili
kararinda® belirtilmigtir. Kararda “tst gozetim” gorevinin limited sirket
ortaklarinda oldugu ve ortaklarin “sirket faaliyetleri tizerinde denetim
ve gozetim” olanaginin oldugu vurgulanmigtir. Ancak TTK m. 625/1, d
geregince “Ust gozetim” gorevi limited sirketlerde miidiirlerin “devredi-
lemez ve vazgecilemez” gorevleri arasinda sayilmaktadir. Bu kapsamda
calismamizda Anayasa Mahkemesi'nin ortaklara miiteselsil ve kusursuz
sorumluluk yiikleyen AATUHK m. 35/IIT"in Anayasa’ya aykir1 olmadig:
yoniindeki karari, TTK hitkiimleri gercevesinde degerlendirilecektir. Ay-
rica kararda da belirtildigi gibi ortaklarinin limited sirketin borglarindan
kusursuz ve miiteselsil sorumlu tutulmalarinin “orantisiz bir kiilfet” nite-
liginde olup olmadig: incelenerek, bu yonde bir sorumlulugun tesebbiis
kurma hakkini da igeren kisiligin gelistirilmesi hakkini (Anayasa m. 17)
ihlal edip etmedigi de ¢alismamizda irdelenecektir.

Anahtar Kelimeler: Limited Sirket, Amme Borglari, Ortaklarin
Sorumlulugu, Ortaklarin Gérevleri, Orantisiz Kiilfet
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Evaluation of the Decision of the Turkish
Constitutional Court of 13.12.2017 (NTr.
2016/14-2017/170) on the Partners’
Liability for the Public Levies Imposed on
the Private Limited-Liability Company

Asst. Prof. Dr. Tugce Nimet Yasar*

Turkish Commercial Code Nr. 6102 (TCC) states that private
limited-liability companies are companies of capital (Art.124/II). Mo-
reover, the partners of these companies are not liable for company debts
and are responsible for the the promised capital contributions and the
fulfilment of the obligations regarding additional financial and material
contributions stipulated in the articles of association (Art.573/11 TCC).
Although the obligations regarding additional contributions are presen-
ted in the articles of association (Art.577/I, c and d TCC), in the case
of transfer of the share/s, the written assignment contract must contain
these obligations to inform the acquirer (Art.595/1 TCC). Art. 35 of the
Code on the Collection Procedure of Public Claims (CPPC) is one of
the exceptions to Art.573 /11 TCC. According to this provision, partners
of the private limited-liability company are held liable for public levies
imposed on the company but could not be collected from the company
(para.l). Additionally, under this provision, in case the shares are trans-
ferred, the acquirer and the transferor are jointly liable for the public
levies occurred before the transfer (para.ll) and even if the partners are
different persons at the time the levy occurred and the time it became
due, both persons are jointly liable for the levies (para.Ill). A similar
type of liability is also regulated in Art.35bis CPPC regarding directors.
However, Turkish Constitutional Court declared Art.35bis/V CPPC
-that regulated the joint liability of directors at the time the public levy
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occurred and the time the levy became due- unconstitutional, since it
did not comply with the state of law principle and violated Art.2 of the
Turkish Constitution (19.03.2015,2014/144 - 2015/29)3. Nonetheless,
although a similar type of liability for the partners is regulated, Art.35/
I1I was not declared unconstitutional in another decision of the Consti-
tutional Court (12.12.2017,2016/14 -2017/170)* The latter expresses
“overall supervision” duty of the partners and explains the possibility of
the partners to audit and supervise the acts of the company. However,
pursuant to Art.625/1, d TCC, “overall supervision” is one of the non-
transferable and inalienable duties of the directors. Hence, in respect
of the provisions of TCC, this study will examine the decision of the
Constitutional Court, that did not find Art.35/III CPPC unconstituti-
onal. Furthermore, this study will evaluate whether this type of liability
amounts to “disproportionate burden” for the partners -as affirmed by
the Court-, so that right to personality (Art.17 TC) -including the right
to establish an undertaking- is violated.

Keywords: Private Limited-Liability Company, Public Levies, Lia-
bility of Partners, Duties of Partners, Disproportionate Burden
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Ticaret Hukukunda Dava Sart1
Arabuluculugun Anayasa’ya Uygunlugu

Ar. Gor. Dr. Sinan Sarikaya*

7185 sayih Kanun'un 20. maddesi ile Tirk Ticaret Kanunu'na
(TTK) eklenen ve 01.01.2019 itibariyle yiiriirlige giren “Dava sart: ola-
rak arabuluculuk” baghkli 5/A maddesi ile, TTK m. 4’te ve diger kanun-
larda belirtilen ticari davalardan, konusu bir miktar paranin 6denmesi
olan alacak ve tazminat talebi icerenler i¢in dava agilmadan 6nce arabulu-
cuya bagvurulmus olmasi dava sart1 haline getirilmigtir. Anilan hiikiimle,
maddede belirlenen sartlar1 tagiyan ticari davalarda, ticaret mahkemesi
ontinde dava agilmadan 6nce arabulucuya bagvurulmasi zorunlu kilin-
mustir. Hikiimden anlagildig: tizere, bir ticari davanin dava sarti olarak
arabuluculuga tabi olabilmesi icin, “konusu bir miktar paranin édenmesi
olan alacak ve tazminat talebini” havi olmasi sarttir.

Arabuluculugun temel niteliklerinden biri, arabulucuya bagvurmak,
siireci devam ettirmek, sonuglandirmak veya bu siiregten vazgegmek nok-
tasinda taraflarin serbest olduklarini ifade eden iradilik ilkesidir [6325
sayih Hukuk Uyugmazliklarinda Arabuluculuk Kanunu (“HUAK”)
m. 3/I]. Ancak dava sart1 olarak arabuluculuga iligkin diizenlemeler bu
ilkenin istisnasini olusturmaktadir (HUAK m. 3/1I). Bu noktada arabu-
luculugun, dava agilmadan 6nce bagvurulmasi gereken zorunlu bir stireg
olarak 6ngoriilmesi anayasal perspektifte tartigmaya agiktir.

Nitekim dava sart1 arabuluculugun iilkemizdeki ilk 6rnegi olan
7036 sayili Is Mahkemeleri Kanunu'nun 3. maddesinin 1, 12 ve 14 nu-
marali fikralar1 konu ile baglantili diger baz1 diizenlemelerin Anayasa’ya
uygunlugu, Anayasa Mahkemesinin E. 2017/178, K. 2018/82 sayili
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ve 11.7.2018 tarihli kararinda incelenmistir. Ote yandan arabuluculuk
konusunda temel normatif diizenleme olan 6325 sayili Hukuk Uyusmaz-
liklarinda Arabuluculuk Kanunu'nun pek ¢ok maddesi E. 2012/94, K.
2013/89 sayili ve 10.7.2013 tarihli daha 6nceki kararda irdelenmistir.

Tebligimizde TTK m. S/A ile ticaret hukukuna giren dava sarti
arabuluculuk miiessesesinin Anayasa’ya uygunlugu, anilan Anayasa
Mahkemesi kararlar1 ve bilhassa hukuk devleti ilkesi (AY m. 2), bunun
goriiniimlerinden olan belirlilik ilkesi ile hak arama hiirriyeti (AY m. 36)
ekseninde degerlendirilecektir. Yapacagimuz tespitlerde TTK m. 5/A'nin
ozellikle menfi tespit davasi ve itirazin iptali davasi gibi pek ¢ok dava
tirtinde tartigmalara yol acan lafz1 ve ticaret hukukunun alt alanlarinin
ozellikleri dikkate alinmaksizin kaleme alinmasi hususlari belirleyici ola-
caktur.

Anahtar Kelimeler: Arabuluculuk, Dava Sart1 Arabuluculuk, Hu-
kuk Devleti, Hak Arama Hiirriyeti, Ticari Dava



Constitutionaly of Mediation as a Cause of Action in Commercial Law [Sarikaya] 209

Constitutionality of Mediation as a
Cause of Action in Commercial Law

Res. Asst. Dr. Sinan Sarikaya’

By means of the Article 5/A titled “Mediation as a cause of action’,
which was added to the Turkish Commercial Code (TCC) by Article 20
of Law No. 7155 and entered into force as of 01.01.2019, for the com-
mercial cases specified in Article 4 of the TCC and other statutes whose
subject is payment of a certain amount of money involving receivables
and compensation claims, resorting to mediation before filing a lawsuit
has become a “cause of action” With the aforementioned provision, it
is obligatory to resort to the mediator before filing a lawsuit before the
Commercial Court in commercial cases involving the specified condi-
tions. As it is understood from the provision, for a commercial case to
be subject to mandatory mediation as “mediation as a cause of action’, it
must contain a “claim or claim to compensation, the subject of which is the
payment of a certain amount of money”.

One of the basic characteristics of mediation is the principle of will-
power, which states that the parties are free to apply to the mediator, to
continue the process, to conclude it or to abandon this process. [ The Law
on Mediation in Legal Disputes no. 6325 (“LMLD”) Art.3/1]. However,
the regulations on mediation as a cause of action constitute an exception
to this principle (LMLD art.3/II). Herein, envisioning mediation as a
mandatory process that must be resorted before filing a lawsuit is open
to debate from constitutional perspective.

As a matter of fact, constitutionality of the subsection 1, 12 and 14
of the Article 3 of the Labor Courts Code No. 7036 (“LCC”), which is
the first example of mediation as a cause of action in our country, and
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some other legislation related to the subject has been examined in the
Constitutional Court’s File No. 2017/178, Decision No. 2018/82 and
dated 11.7.2018. On the other hand, many articles of the Law on Me-
diation in Legal Disputes numbered 6325, which is the basic normative
regulation on mediation, have been examined in the previous File No.
2012/94, Decision No. 2013/89 and dated 10.7.2013.

In our paper, the constitutionality of mediation as a cause of action,
which is introduced in the commercial law literature with Article S/A of
the TCC, will be discussed. This constitutionality dilemma will be evalu-
ated on the axis of the Constitutional Court decisions and especially the
principle of rule of law (1982 The Constitution of Republic of Turkey
Art. 2), which is one of its manifestations, the principle of legal certainty,
and the right to legal remedies (1982 The Constitution of Republic of
Turkey Art. 36). In the determinations we will make, the wording of Ar-
ticle S of the TCC which causes discussions in many types of cases such
as the negative declaratory and annulment of objection and the issues
that it is drafted without considering the characteristics of the sub-areas
of commercial law will be decisive.

Keywords: Mediation, Mediation as a Cause of Action, Rule of
Law, Right to Legal Remedies, Commercial Litigation



Belirlilik Ilkesi ve Kryas Yasag1 Baglaminda
Iltibas Suretiyle Marka Hakkina Tecaviiz Sugu*

Ar. Gér. Siileyman Emre Ozdemir**

[ltibas suretiyle marka hakkina tecaviiz sugu marka hukuku ile ceza
hukukunun tartigmali konularindan biridir. SMK’nin 30 uncu maddesi-
nin 1 inci fikrasinda iltibas suretiyle marka hakkina tecaviiz sugu, iktibas
suretiyle marka hakkina tecaviiz ile birlikte, “Baskasina ait marka hakkina
iktibas veya iltibas suretiyle tecaviiz ederek mal iireten veya hizmet sunan,
satisa arz eden veya satan, ithal ya da ihrag eden, ticari amagla satin alan,
bulunduran, nakleden veya depolayan kisi bir yildan ii¢ yila kadar hapis ve
yirmi bin giine kadar adli para cezast ile cezalandirilir” seklinde diizenlen-
migtir.

[ltibas SMK’ya 556 sayili KHK'dan miras kalmistir ancak her iki
diizenlemede de kavramin ne anlama geldigi agiklanmamistir. Bununla
birlikte SMK’'nin 30 uncu maddesinin gerekgesinde iltibas ile kastedi-
lenin “karigtirilma ihtimali” oldugu belirtilmistir. Ancak iltibas yahut
karistirilma ihtimali arkasinda derin hukuki tartigmalari barindirmakta-
dir. Bu sebeple gerekgede yer alan a¢iklamanin ceza hukuku bakimindan
yeterliligi, Anayasanin 38 inci maddesinde benimsenen sugta ve cezada
kanunilik ilkesinin sonuglarindan olan “belirlilik ilkesi” ve “kiyas yasagr”
baglaminda tartigmaya agiktir.

Belirlilik ilkesi, hangi fiillerin sug tegkil edeceginin ve bunlarin hangi
ol¢tide cezalandirilacaginin kanun koyucu tarafindan mimkiin olan en
agik ve kesin bi¢imde ortaya konulmas: anlamina gelir. Kiyas yasagi ise

Bu caligma, Marmara Universitesi Sosyal Bilimler Enstitiisii Kamu Hukuku Anabilim Dali
Doktora Programi uhdesinde hazirlanan doktora tezinden tiretilmistir.
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bir norma dayanilarak kanunun 6ngérmedigi bagka bir norm meydana
getirilememesidir. Ayrica TCK’nin 2 nci maddesinde sug ve ceza igeren
hiikiimlerin kiyasa yol acacak bi¢cimde genis yorumlanmasi dahi yasak-
lanmustir.

Anayasa Mahkemesi yakin tarihli bir kararinda, iltibas kavraminin
belirsiz olmadigina ve mahkemelerin igtihatlarryla sekillenebilecek du-
rumda bulunduguna hitkmetmistir. Doktrinde ve igtihatlarda ise iltibas
suretiyle marka hakkina tecaviiziin SMK’'nin 7 nci maddesinde yer alan
“Tescilli marka ile aym veya benzer olan ve tescilli markanin kapsadigi mal
veya hizmetlerle ayni veya benzer mal veya hizmetleri kapsayan ve bu neden-
le halk tarafindan tescilli marka ile iliskilendirilme ihtimali de ddhil karisti-
rilma ihtimali bulunan herhangi bir isaretin kullamlmas” hikmiine gore
belirlenecegi ekseriyetle kabul edilmektedir. Ote yandan iltibas suretiyle
marka hakkina tecaviiziin hangi durumlari kapsadigi hususunda belirlilik
ilkesi ile kiyas yasagini dikkate alan ve ceza hukuku bilimine agirlik veren
goriisler de bulunmaktadr.

Calismamizda iltibas suretiyle marka hakkina tecaviiz sugunun kap-
samy, belirlilik ilkesi ve kiyas yasag1 baglaminda ele alinacak olup durum
doktrinde yer alan goriisler ve igtihatlar tizerinden degerlendirilecektir.

Anahtar Kelimeler: Marka Hakkina Tecaviiz, Marka Hakkinin
Cezai Himayesi, Marka Suglari, Iltibas Suretiyle Marka Hakkina Tecaviiz
Sucu, Sucta ve Cezada Kanunilik Ilkesi
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The Offence of Trademark Infringement Through
Confusion in Connection with the Principle of
Certainty and Prohibition of Comparison’

Res. Asst. Siileyman Emre Ozdemir**

The offence of trademark infringement through confusion is one of
the controversial issues of trademark law and criminal law. The offence
of trademark infringement through confusion in the first paragraph of
Article 30 of the Industrial Property Code, together with the infringe-
ment of the trademark rights through quotation, has been arranged as “A
person who produces or provides services, puts on the market or sales, imports
or exports, buys for commercial purposes, possesses, transports or stores, while
infringing a trademark right through quotation or likelihood of confusion,
shall be sentenced from one year to three years of imprisonment and punished
with judicial fine up to twenty thousand days”.

The concept of confusion is conferred to the Industrial Property
Code from the Decree Law No. 556, but in both regulations, the mean-
ing of confusion was not explained. On the other hand, in the justifica-
tion of article 30 of the Industrial Property Code, it is stated that what is
meant by confusion is “likelihood of confusion”. However, the possibility
of confusion or likelihood of confusion involves deep legal discussions.
Therefore, the adequacy of this explanation in terms of criminal law is
open to debate in the context of the “principle of certainty” and “prohibi-
tion of comparison”, which are the results of the principle of legalism in
crime and punishment adopted in Article 38 of the Constitution.

This study was produced from the doctoral dissertation prepared under the responsibi-
lity of Marmara University Institute of Social Sciences, Department of Public Law.

" Recep Tayyip Erdogan University Faculty of Law Criminal and Criminal Procedural
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The principle of certainty means that the lawmaker must put for-
ward as clearly and precisely as possible which acts constitute a crime
and to what extent they are punished. The prohibition of comparison, on
the other hand, is the failure to create another norm that is not prescribed
by the law on the basis of a norm. Additionally, the broad interpretation
of the provisions involving crime punishment in a way that leads to a
comparison is prohibited in Article 2 of the Turkish Criminal Code.

The Constitutional Court has ruled in a recent decision that the
concept of confusion is not ambiguous and can be shaped by the juris-
prudence of the courts. In determining trademark infringement through
confusion in the doctrine and case law, “Use of any sign identical with
or similar to a registered trademark and covering identical or similar goods
or services with the registered trademark, and is therefore liable to create a
likelihood of confusion on the part of the public; including the likelihood of as-
sociation between the sign and the trademark” in Article 7 of the Industrial
Property Code is accepted generally. On the other hand, there are also
opinions that take into account the principle of certainty and the prohibi-
tion of comparison and put forward the science of criminal law about the
situations in which trademark infringement through confusion covers.

In our study, the scope of the offence of trademark infringement
through confusion will be discussed in the context of the principle of
certainty and prohibition of comparison, and the situation will be evalu-
ated through doctrine and case law.

Keywords: Trademark Infringement, Criminal Protection of
Trademark, Trademark Crimes, The Offence of Trademark Infringement
Through Confusion, The Principle of Legality in Crime and Punishment
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AYM ve ATHM Kararlar1 Isiginda Kamu
Hukuku Kaynakli Taginmaz Miilkiyetinin
Kanundan Dogan Kisitlamalar:

Dog. Dr. Melek Bilgin Yiice*

Tiirk Medeni Kanununun (TMK) 731. maddesinde tasinmaz
milkiyetinin kisitlamalari, “Tasinmaz miilkiyetinin kanundan dogan kisit-
lamalary, tapu siciline tescil edilmeksizin etkili olur. / Bu kisitlamalarin or-
tadan kaldirilmasi veya degistirilmesi, buna iliskin sozlesmenin resmi sekilde
diizenlenmesine ve tapu kiitiigiine serh verilmesine baghdir. / Kamu yarar
icin konulan kisitlamalar kaldirilamaz ve degistirilemez.” seklinde genel bir
hitkiimle diizenlenmistir. Kanunla ya da sozlesme ile getirilebilecek olan
tasinmaz miilkiyeti kisitlamalari, 6zel hukuk ya da kamu hukuku kaynakli
olabilmektedir. Hem TMK'da hem de ¢esitli kanunlarda bu tiir kisitlama-
lar vardir.

Taginmaz miilkiyetinin kanundan dogan kisitlamalar1 hi¢bir yere
kaydedilmeden de herkese karsi ileri siirillebilmektedir. Bir taginmaza
iligkin haklarin, haklarin sinirlarinin kapsaminin, yiikledigi borglarin
belirli olmasi ve tapuda goriilmesi gerekir. Ancak taginmaz miilkiyeti-
nin kanundan dogan kisitlamalar1 bu temel kuraldan muaf tutulmustur.
Herkese kargi ileri siiriilebilirler; her malik, edinme sirasinda bu hususu
bilmese de s6z konusu kisitlamanin varligina ve sonuglarina katlanmakla
yukimlidir. Bu baglamda tasinmaz miilkiyetinin kanundan dogan kisit-
lamalar1 serhe gerek olmaksizin esyaya bagli borg etkisine sahiptirler.

Taginmaz miilkiyetinin kamu hukuku kaynakl kisitlamalari, askeri
gtivenlik alanlari, hava sahasi alanlari, saglik koruma bantlar1 gibi gesitli
alanlardan kaynaklanabilmektedir. Bu kisitlamalarin birgogunda siire be-

" Ozyegin Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali
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lirtilmemekte; cogu zaman da o alana iligkin getirilen kisitlama herhangi
bir siireye tabi olmamaktadir. Bu alanlarin bazilarinda tarim, hayvancilik
yapmak gibi faaliyetlerin yasaklandigi, bazilarinda imara agilmasinin
yasaklanmas gibi sonuglar goriilmektedir. Miilkiyetin kullanilmas: baki-
mindan getirilen bu kisitlamalar, kamu yarar: gozetilerek yapildigindan,
belli sinirlar gercevesinde ve kanunla yapildiklarinda bir soruna yol
agmamaktadir. Ancak bunlarin bazilarinda ciddi yasaklamalar getirildi-
ginden adeta miilkiyetin i¢i bosaltilmakta, ancak kamulastirma ya da bir
tazminat elde etme imkéni da verilmemektedir.

Taginmaz miilkiyetinin kanundan dogan kisitlamalarina iligkin
yakin tarihli iki AYM karar1 bulunmaktadir. 10.02.2021 tarihli Resmi
Gazetede yayimlanan iki kararda da AYM, kanundan dogan kisitlama
olmasina ragmen, miilkiyet hakkinin siiresiz bir sekilde kisitlanmasi baki-
mindan sakinca gormiis; AIHM kararlarindan benzerlerine atif yaparak
hak sahiplerine tazminat 6denmesi gerektigi sonucuna ulagmistir. Teb-
ligde hem yurtdisinda hem Tiirkiye’de bulunan bu kararlar gergevesinde
hukuki kurum incelenmek istenmektedir.

Anahtar Kelimeler: Yasal Kisitlamalar, Kamu Hukuku, Askeri Gii-
venlik, Tasinmaz Miilkiyeti, Anayasa Mahkemesi
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Legal Restrictions on Immovable Property
Based on Public Law in the Light of the
Constitutional Court and ECHR Decisions

Assoc. Prof. Dr. Melek Bilgin Yiice*

In the Article 731 of the Turkish Civil Code, the restrictions on the
real property ownership, “The restrictions on the real estate ownership, aris-
ing from the law, are effective without being registered for the land registry. /
The elimination or modification of these restrictions depends on the official
regulation of the contract and an annotation to the land registry. / Restric-
tions placed for the public benefit cannot be removed or modified.”, it has
been regulated with a general provision. Restrictions on the real property
ownership, which can be placed by law or contract, may originate from
private law or public law. There are such restrictions in both the Turkish
Civil Code and various laws.

Restrictions on the real property ownership arising from the law,
may be asserted against to anyone without registration to anywhere. The
rights regarding the real property, scope of the limits of these rights and
the debts which is incurred must be certain and must be seen in the land
registry. Although, restrictions on real property ownership arising from
law are exempted from this rule. They can be asserted against to anyone;
Every owner is obliged to bear the existence and consequences of the
restriction even if owners do not know the issue at the time of the acqui-
sition. In this regard, the restrictions arising from the law of immovable
property have the effect of “debt related to property” without the need
for the annotation.

Public law restrictions on the real property ownership may arise
from various areas such as military security areas, airspace areas and

Ozyegin University Faculty of Law Civil Law Department
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health protection bands. The duration is not specified for many of these
restrictions; most of the time, the restriction imposed on an area is not
depend to any period of time. In some of these areas, activities such as
agriculture, husbandry is prohibited and in some of them prohibition of
development which results may occur. Since these restrictions on the use
of property are made in the public interest, they do not cause a problem
when they are made with certain limits and arised from the law. On the
other hand, as serious prohibitions are imposed on some of them, the
property institution becomes almost meaningless although there is no
room for expropriation or compensation.

There are two recent Constitutional Court decisions regarding the
restrictions of real property ownership arising from the law. In both deci-
sions, published in the Official Gazette dated 10.02.2021, the Constitu-
tional Court saw a prejudice in the terms of restricting the property right
indefinitely despite the restrictions arising from the law; referring to
similar ECHR judgments, the Constitutional Court concluded that right
holders should be paid compensation. The legal institution is wanted to
be examined within the scope of these decisions which are located both
Turkey and abroad in the Communique.

Keywords: Legal Restrictions, Public Law, Real Property, Military
Security, Constitutional Court



Anayasal Diizenlemeler Cercevesinde Calisma
Hakki ve Is ve Aile Hayatinin Uyumu

Dog. Dr. A. Eda Manav Ozdemir

Anayasanin 49 uncu maddesi ¢ercevesinde ¢alisma herkesin hakki
ve 6devidir. Calisma hakki, herhangi bir ayrim yapilmaksizin herkese ta-
ninmug bir temel hak olup yas, cinsiyet ve vatandaghk ayrimi yapilmaksi-
zin herkes galisma hakkina sahiptir. Bu baglamda bir is sahibi olma hakki
ve ekonomik 6zgiirlilk, erkekler kadar kadinlar i¢in de insan hakki olarak

kabul edilir.

Kadinin ¢aligma hayatinda aktif rol almasi, cinsiyet ayrimciliginin
onlenmesi ve toplumsal cinsiyet esitliginin saglanmasi son derece 6nem-
lidir. Kadinlarin hem evin idaresinden sorumlu kisi olmasi hem annelik
gorevini yerine getirmesi hem de ¢aligma yagsamui igerisinde yer almasi
baz1 giigliiklere yol agabilmektedir. Bu baglamda ¢alisma yasaminda is
ve aile yasaminin uyumu olduk¢a 6nem arz etmektedir. Tirk hukukunda
is ve aile hayatinin uyumunu saglayan uygulamalarin anayasal temelini
Anayasa'nin 41 inci maddesi olugturmaktadir. Bu maddeye gore; “Aile
Tiirk toplumunun temelidir ve esler arasinda esitlige dayanir. Devlet, ailenin
huzur ve refahu ile zellikle ananin ve ¢ocuklarin korunmast ve aile planlama-
sinin 6gretimi ile uygulamasim saglamak igin gerekli tedbirleri alir ve teskilat:
kurar.” Anayasamin 10 uncu maddesine gore de “Kadinlar ve erkekler esit
haklara sahiptir. Devlet, bu esitligin yasama gegmesini saglamakla yiikiim-
liidiir. Bu maksatla alinacak tedbirler esitlik ilkesine aykiri olarak yorum-
lanamaz.”. Anayasal diizenlemelerin yan1 sira Tiirk Medeni Kanunu, Is
Kanunu, Tiirkiye Insan Haklar1 ve Esitlik Kurumu Kanunu ve pek ¢ok
diger kanun ve yonetmelikte is ve aile hayatinin uyumuna iligkin 6nemli
diizenlemeler getirilmistir.
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Tiirk hukukunda gerek Is Kanunu'nda gerek diger is mevzuatinda
analigin korunmasina yonelik analik izni, kismi ¢aligma, yarim ¢aligma
6denegi, emzirme 6denegi, siit izni, dogum yardimy, ticretsiz izin, dogum
borglanmasi gibi diizenlemelere yer verilmistir. Is ve aile hayatinin uyu-
muna iligkin bu diizenlemeler genellikle kadin iscilere yonelik olmakla
birlikte ayn1 zamanda aile hayatini koruyucu diizenlemelerdir. Erkek
calisanin esinin dogum yapmasi halinde babalik izni kullanma ve kismi
stireli calisma hakkina iligkin diizenlemeler de is ve aile hayatinin uyumu
baglaminda getirilmistir.

Bu ¢aligmada gerek ailenin gerek ¢aligma hakkinin 6nemi vurgula-
narak bir insan hakki olan ¢aligma hakki ile is hayat: arasinda uyumun
saglanmasi gerektigi, is ve aile hayatinin uyumuna iligskin uygulamalarin
aile ve galisma hayati arasinda denge sagladigi, bu uygulamalarla kadinin
devamli olarak ¢alisma hayatinda yer almasinin ve cinsiyet esitliginin
amaglandig1 ifade edilecektir. Bununla birlikte s6z konusu is ve aile
hayatinin uyumu ¢ergevesindeki uygulamalar anlatilacak ve 6nerilerde
bulunulacaktir.

Anahtar Kelimeler: Calisma Hakki, Ailenin Korunmasi, Analigin
Korunmas, Is ve Aile Hayati, Cinsiyet Esitligi
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Right to Work Within the Framework of
Constitutional Provisions and the Coherence
of Working Life and Family Life

Assoc. Prof. Dr. Eda Manav Ozdemir

According to Article 49 of the Turkish Constitution, everyone has
the right and duty to work. The right to work is a fundamental right that
is recognized by everyone, and everyone has the right to work, regardless
of age, gender or nationality. In this context, the right to have a job and
economic freedom are regarded as human rights for women as well as
men.

Women’s active participation in work force, prevention of gender
discrimination and ensuring gender equality are essential factors. Fulfill-
ing the maternal role, taking responsibility for household administration
and participation in the labour force lead to problems for women. Article
41 of the Constitution provides a constitutional basis for practices ensur-
ing cohesion between working life and family life in Turkish law. Accord-
ing to this article, “Family is the foundation of the Turkish society and based
on the equality between the spouses. The State shall take the necessary mea-
sures and establish the necessary organization to protect peace and welfare
of the family, especially mother and children, and to ensure the instruction of
family planning and its practice.” In accordance with Article 10 of the Con-
stitution, “Men and women have equal rights. The State has the obligation to
ensure that this equality exists in practice.” In addition to the constitutional
provisions, Turkish Civil Law, Labor Law, Law on Human Rights and
Equality Institution of Turkey and various laws and secondary legislation
also include regulation on the coherence of working life and family life.

Regulations to protect maternity such as maternity leave, part-time
work, part-time benefits, nursing benefits, breast-feeding benefits, ma-
ternity benefits, leave without pay, childbirth loan are included both in
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Turkish Labour Law and the other labour legislation. Although the regu-
lations on the coherence of working and family life are generally aimed
at female workers, they are also regulations that protect family life. The
right to paternity leave and part-time work after the child births for the
male worker are also regulated in the Turkish law in terms of coherence

of working life and family life.

In this study, emphasizing the importance of both the family and
the right to work, it will be reflected that it is necessary to ensure cohe-
sion between the work life and right to work, which is a human right,
and also that the practices related to the harmony of work and family life
provide a balance between family and working life, and these practices
aims the continuous participation of women in working life and promot-
ing gender equality. Moreover, the practices within the framework of the
coherence of work and family life will be explained.

Keywords: Right to Work, Protection of Family, Protection of Ma-
ternity, Workind and Family Lives, Gender Equality



Miras Birakan ve Miras¢inin Catisan
Menfaatlerinin Miras Hakkinin Anayasal
Teminat1 Kapsaminda Degerlendirilmesi

Ar. Gor. Dr. Derya Yakupoglu*
Dr. Ogr. Uyesi Mustafa Mert Alpbaz**

Miras hakki, mirasciya emekle kazanilmamig bir malvarligi saglama-
sindan dolay1 gesitli tartigmalara sebep olmusgsa da liberal ekonominin
egemen oldugu giiniimiiz dinyasinda, 6zel miilkiyeti tamamlayan temel
bir hak olarak anayasalarda teminat altina alinmis, medeni kanunlarda
diizenlenmistir. Ozel miilkiyetin tanindig1 ve korundugu bir hukuk siste-
minde, tereke kural olarak devlete kalmamaktadir.

Liberal hukuk sistemlerinde, 6zel hukukun temeli olan irade 6zerkli-
gi geregince, 6limden sonra malvarligina ne olacagina kural olarak miras
birakan karar verir. Irade 6zerkliginin miras hukukundaki gériiniimii
olime bagl tasarrufta bulunma serbestisidir. Bu serbesti, murise yasam
stiresini agacak olgiide bir hak tanir ve murisin miilkiyet hakkini, adeta
oliimiinden sonrasi icin genigletir. Oliime bagl tasarrufta bulunma ser-
bestisi, miras hakkina iligkin anayasal teminatin 6nemli bir pargasidir.
Muris terekesi tizerinde serbestge tasarruf edebilir ve yasal miras paylari,
ancak murisin bu serbestiyi kullanmadigi durumlarda ve kullanmadig:
olctide devreye girer.

Murise taninan irade 6zerkligi kanun hitkimleriyle ¢esitli agilardan
sinirlandirilmigtir. Calismamizin sorunsalini olusturan sakli pay kurallar,
miinhasiran miras hukuku ¢ergevesinde murisin irade 6zerkligine getiril-

Thsan Dogramaci Bilkent Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali
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mis bir sinirlamadir. Kanunda diizenlenen sakli paylara iligkin koruma,
tenkis davasi agilmadik¢a kendiliginden devreye girmeyen, kosullari
varsa muris tarafindan mirasgiliktan ¢ikarma yoluyla ortadan kaldirilabi-
len ve yasal miras payinn belirli bir kismini kapsayan sinirh bir koruma
saglamaktadir. Buna ragmen, murisin 6lime bagh tasarrufta bulunma
serbestisine, dolayisiyla murisin anayasayla korunan miras hakkina geti-
rilmis 6nemli bir sinirlamadir.

Tiirkiye Cumhuriyeti Anayasasi m. 35/1’de milkiyet hakkiyla di-
zenlenen, ancak kamu yarar1 amaciyla ve kanunla sinirlanabilen miras
hakki, m. 17/1'de yer alan kisinin maddi ve manevi varhigini koruma ve
gelistirme hakkinin da 6nemli bir unsurudur. Miras hakkinin anayasa ile
korunmast iki yonlii olup, murisin yan: sira, miras¢inin miras hakkini da
teminat altina alir. Bu bakimdan, miras hakki, muris ve miras¢i yoniinden
bir menfaat ¢atigmasina zemin hazirlar. Dolayisiyla, miras hakkinin ana-
yasal teminati kapsaminda sakli pay kurumu birbiriyle ¢elisen iki farkli
baglamda tartigilmalidir: Bir taraftan, sakli pay kurumunun, murisin
irade 6zerkligini, daha agik bir ifadeyle, miras hakkini ihlal ettigi savunu-
labilir. Diger yandan, sakli payin, 6zellikle anayasada 6ngorilmiis olan,
devletin aileyi korumasi 6devi (AY m. 41/1, 2) gergevesinde, miras¢inin
miras hakkinin bir pargasi olup olmadig: tartigmalidir. Giintimiizdeki ge-
nel egilim, sakli payli miras¢1 kapsamini daraltmak ve sakli pay oranlarini
azaltmak, boylece murisin irade 6zerkligini giiclendirmek yoniindedir.

Calismamizda, varlik sebebi ve gerekliligi giniimiizde oldukga
tartismali olan; buna ragmen Kita Avrupas sisteminde halen varligini
koruyan sakli pay kurumu, miras hakkina iligkin anayasal teminatin kap-
sam1 bakimindan, Tiirk ve Alman Anayasa Mahkemesi kararlari 1s1ginda
degerlendirilecektir.

Anahtar Kelimeler: Miras Hakki, Irade Ozerkligi, Anayasal Temi-
nat, Sakli Pay, Menfaat Catigmasi
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The Evaluation of the Conflict of Interests of the
Deceased and the Heir within the Scope of the
Constitutional Guarantee of the Right to Inheritance

Res. Asst. Dr. Derya Yakupoglu*
Asst. Prof. Dr. Mustafa Mert Alpbaz**

Although the right to inheritance caused various discussions due to
the fact that it provided the heir an asset, which was not acquired by labor,
in today’s world where the liberal economy prevails, it is guaranteed in
constitutions as a fundamental right that complements private property
and is regulated in civil laws. In a legal system where private property is
recognized and protected, as a rule, the estate does not pass to the state.

In liberal legal systems, in accordance with the principle of auton-
omy of will, which is the basis of private law, the deceased decides, as a
rule, what will happen to his/her assets after death. The appearance of
the principle of autonomy of will in inheritance law is the freedom of
disposition mortis causa. This freedom grants a right to the deceased be-
yond his/her lifetime and extends the right to property almost after his/
her death. The freedom of disposition mortis causa is an important part
of the constitutional guarantee of the right to inheritance. The deceased
may freely dispose his/her estate and legal share of heirs only come into
play in cases where and to that extent the inheritor does not use this free-
dom.

The autonomy of will of the deceased has been limited by law in
various respects. The compulsory share, which constitutes the problem-
atic of our study, is a limitation brought to the autonomy of will of the
deceased, exclusively within the framework of inheritance law. Although
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the protection of the compulsory share, regulated in the law, provides a
limited protection, which does not come into effect automatically un-
less an action for reduction, can be eliminated by the disinheritance and
covers a certain part of the legal share, it still results in the limitation of
the deceased’s freedom of disposition mortis causa, which is under con-
stitutional guarantee.

The right to inheritance regulated in Art. 35/1 of the Constitution
of the Republic of Turkey along with the right to property and shall only
be limited by laws to serve the public interest. The right to inheritance is
also an important element of the right to protect and improve the material
and spiritual existence (Art. 17/1). The constitutional protection of the
right to inheritance has two aspects, not only the guarantee of the right
to inheritance as a deceased, but also as an heir to gain the inheritance.
In this respect, it prepares the ground for a conflict of interests in terms
of the right to inheritance of the deceased and the heir. Therefore, within
the scope of the constitutional guarantee of the right to inheritance, the
institution of compulsory share should be discussed in two conflicting
contexts: On the one hand, it can be argued that the compulsory share
violates the autonomy of will of the deceased, in other words, the right
to inheritance of the deceased. On the other hand, it is controversial
whether the compulsory share is a part of the constitutionally protected
inheritance right of the heir, especially within the framework of the state’s
duty to protect the family (Art. 41/1, 2), which is also guaranteed by
the constitution. The current trend is to narrow the scope of the heirs
entitled to a compulsory share and reduce their percentage, and thus
strengthening the autonomy of will of the deceased.

Although the existence and necessity of the compulsory share is
controversial, it still exists as an institution in civil law systems. In our
study, the scope of the constitutional guarantee of the right to inheritance
in the light of the decisions of the Turkish and German Constitutional
Courts will be evaluated.

Keywords: Right to Inheritance, The Principle of the Autonomy of
Will, Constitutional Guarantee, Compulsory Share, Conflict of Interests



Medeni Hale Dayal1 Bir Ayrimcilik
Ornegi: Uremeye Yardimci Tedavi
Uygulamalar1 ve Uremeye Yardimci Tedavi
Merkezleri Hakkinda Yonetmelik

Dr. Ogr. Uyesi Aysen Cilenti Konuralp*

Cinsiyete dayali ayrimciligin pek ¢ok farkli goriiniimii vardir. Bunlar,
ozellikle de kadin erkek esitliginin temel kazanimlar1 saglandiktan sonra
daha gortiniir hale gelmistir. Bunlardan biri de medeni hale dayali ay-
rimcilik halidir. Bu ayrimciligin temelinde, toplumsal anlayisa yerlesmis
geleneksel kadin-erkek rolii ayrimi yatar. Bu ¢alisma, Uremeye Yardimei
Tedavi Uygulamalari ve Uremeye Yardimei Tedavi Merkezleri Hakkin-
da Yonetmelik’'in' medeni hale dayali ayrimc1 uygulamasini incelemeyi
amaclamaktadir.

Bu yonetmeligin 1. maddesi, yonetmeligin amacinin ¢ocuk sahibi
olamayan evli ciftlerin iremeye yardimci yontemlere ulagmasini sag-
lamak oldugunu agik¢a ifade etmektedir. Yonetmeligin 19/3/a mad-
desine gore ise, kisilerin tiremeye yardimc tedaviye baglayabilmek igin
evlilik ctizdan1 fotokopilerini merkeze iletmeleri gerekir. Yonetmelik, 2.
maddesi geregi tiim kamu ve 6zel saglik kuruluslarint kapsadig igin, bu
kuruluslarin tiimii yonetmeligin gereklerine uygun hareket etmekle yii-
kimlidir. Bu, en basit ifadesiyle, evli olmayan giftlerin sosyal sigorta yar-
dimiryla veya 6zel kuruluslara ticret 6demek suretiyle tiremeye yardimci
yontemlere ulasamayacaklar1 anlamina gelir. Yonetmelik, bir merkezin
veya merkezde ¢alisan bir doktorun yonetmeligin gereklerine uymaksi-
zin tedavi uygulamasi hali i¢in ise merkezin kapatilmasi veya doktorun

" Istanbul Aydin Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali
' Resmi Gazete: 30.09.2014.
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meslekten menedilmesi gibi idari yaptirimlar 6ngérmektedir. Danistay,
yonetmelikteki bu diizenlemenin AIHS'nin 6zel hayatin ve ailenin ko-
runmasini diizenleyen 8. maddesine aykir1 oldugu gerekgesi ile agilan
iptal davasini, bunlarin “soybagini koruyan hiikiimler” oldugu gerekgesi
ile reddetmistir.*

Anayasanin 20. maddesi, herkesin 6zel hayatina ve aile hayatina
saygl gosterilmesini isteme hakkina sahip oldugunu diizenlemistir.
Tiirkiye'nin taraf oldugu AIHS de 8. maddesinde ayni hususu diizenle-
mektedir. ATHM, bireylerin ebeveyn olma/olmama kararini da 8. madde
cercevesindeki 6zel hayat ve aile hayati kavraminin igerisinde deger-
lendirmektedir.> ATHM'in kararlarinda da belirttigi iizere, ATHS nin 8.
maddesi bireylerin ¢ocuk sahibi olmak i¢in tiremeye yardimci yontem-
lere ulagma hakkini da kapsamaktadir.* ATHM ayrica devletlerin, evli
olmayan ciftlerin 6zel hayatinin ve aile hayatinin tipki evli ¢iftler gibi
korunmas i¢in gerekli 6nlemleri almasi gerektigini vurgulamaktadir.® Bu
nedenle tremeye yardimci yontemlere erisme konusunda medeni hale
dayali ve hakli bir neden olmaksizin yapilan ayrimcilik, Anayasa’ya ve
AIHS’ye aykirilik tegkil eder.

Anahtar Kelimeler: Ayrimcilik Yasagi, Yapay Déllenme, Ozel Ha-
yata Sayg1 Hakki, Aile Hayatina Saygi Hakk, Esitlik Ilkesi

?  Danugtay, 15. HD, T. 26.04.2017, E. 2014/ 9572, K. 2017/ 2051.

3 Evans V. The United Kingdom (Bagvuru No. 6339/05).

* S.H. And Others V. Austria (Bagvuru No. 57813/00); Knecht V. Romania (Bagvuru
No. 10048/10).

5 Evlat edinme bakimindan: Gas and Dubois V. France (Bagvuru No. 25951/07).
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Marital Status Based Discrimination: The Example
of Regulation on Reproductive Treatment
Practices and Reproductive Treatment Centers

Asst. Prof. Dr. Aysen Cilenti Konuralp*

Gender based discrimination has many different appearances, some
of which has become more visible as the basic steps for gender equality
has been achieved. One of these appearances is the marital status-based
discrimination. Basis of this discrimination is the traditional discrimina-
tive nature of men and women roles in the society. This study specifically
focuses on the discrimination made by the Regulation on Reproductive
Treatment Practices and Reproductive Treatment Centers®.

Art. 1 of this Regulation clearly emphasizes that this Regulation aims
to regulate the reproductive treatment for married couples who cannot
have children. According to art. 19/3/a of the Regulation, for the start
of the reproductive treatment, the couple must provide their wedding
certificate to the treatment center. Since this Regulation regulates both
public and private reproductive treatment centers, all these institutions
must comply with its preconditions. This basically means that unmarried
couples cannot have any reproductive treatment within the borders of
Turkish Republic, even if they are willing to pay all the treatment costs
without state subsidy. If a center or medical doctor administers repro-
ductive treatment without this precondition, then Regulation foresees
administrative sanctions for them, such as closure of the center or ostra-
cization from profession. An annulment case was filed to this Regulation
with the argument that this restriction violates art. 8 of ECHR, which
includes the right of respect for private and family life. Turkish Court of
Cassation rejected the annulment claim.”

Istanbul Aydin University Faculty of Law Civil Law Department
¢ Official Gazette: 30.09.2014.
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Art. 20 of Turkish Constitution regulates the right to respect to
private and family life. ECHR also regulates right to demand respect
for private and family life in Art. 8. ECHR, within the framework of art.
8, includes the protection of decisions to become and as well as not to
become a parent within the notion of private life.® Art. 8 of ECHR so
indeed includes the right to access reproductive treatment methods, as
ECHR had decisions in this direction.” ECHR also states that govern-
ments should take all measures for the protection of unmarried couples’
family and private life just as married couples.’’ Thus, discrimination
based on marital status in the field of reproductive treatment, without a
rational basis, evidently constitutes a violation against Constitution and
art. 8 of ECHR.

Keywords: Prohibition of Discrimination, In Vitro Fertilization,
Right to Respect for Private Life, Right to Respect for Family Life, Prin-
ciple of Equity

¢ Evans V. The United Kingdom (Application No. 6339/05).

? S.H. And Others V. Austria (Application No. 57813/00); Knecht V. Romania (Applica-
tion No. 10048/10).

1 For Adoption: Gas and Dubois V. France (Application No. 25951/07).
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Halka Arz Sigortasi

Dr. Ogr. Uyesi Irem Aral Eldeleklioglu*

Modern ve gagdas sigorta sektoriinde yeni bir brang olan halka arz
sigortasi finansal bir sigortadir. Finansal sigortalar diinyada ve Tiirkiye'de
hizla artan ve degisen risk faktorlerine bagl olarak bu alanda hizli bir

sekilde gelismektedir.

Giiniimiizde sirketlerin biiytime stratejileri ve yeni yatirim planlar
cercevesinde halka arzlar giderek artmaktadir. Halka arz, hazirlik agama-
sindan baglayarak yogun ¢alisma siiregleri gerektirmektedir.

Halka Arz Sigortas: (POSI), Sermaye Piyasasi Kurulu'na halka arz
i¢in bagvuran sirketlerin, menkul kiymet arzin1 gerceklestiren kurumla-
rin, hissedarlarin ve yoneticilerin roadshow ve sunumlar da dahil izahna-
meden kaynaklanan sorumluluklarina iliskin teminat saglayan bir sigorta
driinidir.

Bu baglamda bu ¢aligmada 6102 sayili Tiirk Ticaret Kanunu ve 6362
sayili Sermaye Piyasasi Kanunu uyarinca halka arz kavrami, halka arz
edenler, ihrag, ihraggilar, izahname, izahname hazirlama ytikiimliligi,
kurulun vyetkileri, izahnamenin onaylanmasi, yaymlanmasi, izahna-
meden sorumlu kigiler kavramlar: tek tek incelenecektir. Bu kavramlar
cercevesinde halka arz siireci ve igleyisi ele alinarak bu siireci igleten kisi-
lerin gorev ve yetkileri, sorumluluklar1 ve sorumluluklarinin dogurdugu
sonuglar ele alinacaktir.

Tirk Ticaret Kanunu ve Sermaye Piyasasi Kanunu kapsaminda
diizenlenen halka arz kavraminin Sigorta Hukuku ve sigortacilik uygula-
masindaki izdiisimi degerlendirilecektir.

" Marmara Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali
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Halka arz sigortasmda, sigorta ettiren, sigortah, sigortalanan menfa-
at, riziko, zarar goren 3. kisi ve teminat kavramlar halka arz islemine yo6-
nelik mevzuatta diizenlenen kavramlar ¢ercevesinde somutlagtirilacaktir.
Halka arz siirecinde bu bransa iliskin rizikoyu tegkil edecek iglemler,
rizikonun degerlendirilmesi, gerceklesmesi, dogurdugu zararli sonuglar,
halka arz edenlerin sorumlulugunun kapsami ve zararin tazmini hususla-
r1 ele alinacaktir.

Halka arz isleminin en temel belgesi olan izahnamenin ihrag edile-
cek sermaye piyasas: araglarina iligkin temel 6zellik, hak ve riskleri ige-
recek sekilde kisa, agik ve anlagilir ifadeler igermesi esas oldugundan bu
ifadelerin yanlis anlagilir ve degerlendirilir olmasi bu brangin rizikosunu
olugturmaktadir.

Ulkemizde ¢ok yeni bir teminat olarak sunulan halka arz sigortasinin
tanitilmasi, duyurulmasi, 6ztini olugturan kavramlar hakkinda somutlas-
tirilarak bilgi verilmesinin gelisen ekonomik dinamikler gergevesinde
siklikla yapilan halka arz iglemlerinin daha giivenli sekilde yiiriitiilmesini
saglayacagi bu baglamda ¢alismanin fayda saglamasi amaglanmaktadur.

Anahtar Kelimeler: Halka Arz, Menkul Kiymetler, izahname, So-
rumluluk, Sigorta, Teminat
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Prospectus Liability & Public Offering
of Securities Insurance (POSI)

Asst. Prof. Dr. Irem Aral Eldeleklioglu

At the time when a company is actively working on a corporate fi-
nancing project such as an initial public offering, a rights issue or a debt
offering document, an area of risk that should not be overlooked is the
civil liabilities that may arise out of a prospectus or admission document.

It is possible to transfer many of these risks via the purchase of pro-
spectus liability or public offering of securities insurance (POSI). POSI
is a specialist type of policy developed to respond to claims arising from
a prospectus.

A prospectus is the document published when a company proposes
to apply for admission of shares to an official list where the document is
commonly known as an admission document.

The parties who are responsible for the prospectus could face civil
and criminal liabilities if it is inaccurate, incomplete, or misleading. For
example, claims could arise from overstatement of revenues, misrepre-
sentation of profit forecasts or risk factors. Crucially POSI cover includes
cover for misstatements made in any preliminary prospectus or during
any formal promotional road show prior to admission.

POSI cover protects the company issuing the securities in addition
to each individual director or officer. Cover can also include the selling
and controlling shareholders and possibly the issuing underwriter.

Prospectus Liability Insurance is transaction-specific and addresses
the following risks;

Marmara University Faculty of Law Commercial Law Department
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- As shareholder actions alleging misstatements in the prospectus
upon which investment decisions were made.

- Shareholder actions alleging failure to disclose material informa-
tion in the prospectus.

- Legal expenses in respect of regulatory investigations.

- Shareholder derivative actions.

- Crisis management expenses.

- Long-term contractual liabilities arising from the offer or listing.

- Claims for misrepresentation in the lead up to the offering (road-
show activity).

- Breach of warranty in the placing agreement / underwriting agree-
ment.

- Secondary offerings made on similar terms to an initial public of-
fering

Keywords : Public Offering of Securities, Prospectus, Civil Liabil-
ity, Shareholders, Misstatement, Insurance



Halka A¢ik Olmayan Anonim $irketlerde
Hamiline Yazili Pay Senetlerinin
Kaydilestirilmesi Zorunlulugunun
Anayasal Temel Haklar ve ilkeler
Cercevesinde Degerlendirilmesi

Dr. Ogr. Uyesi Giil Biiyiikkilig*

7262 sayih Kitle Imha Silahlarinin Yayilmasinin Finansmaninin
Onlenmesine Iligkin Kanun (Kanun) ile 6102 sayili Tiirk Ticaret
Kanunu'nda (TTK) énemli degisiklikler yapilmustir. Bu cercevede, halka
acik olmayan anonim sirketlerde hamiline yazili pay senetlerine iligkin
sahiplik ve devir bilgilerinin Merkezi Kayit Kurulusu'na (MKK) bildiril-
mesi yikimliligi getirilmis, bu yiikiimliiligiin ihlali paya bagli haklarin
kullanilamamas: ve idari para cezasi yaptirimina baglanmus, bildirim ve
kayda iliskin usul ve esaslarin da Ticaret Bakanligi'nca gikarilacak tebligle
belirlenmesi 6ngériilmiistiir (Kanun m. 28-34 ile degisik/ek TTK m.
426/2,486/2,489/1,489/4,562/13-ave b, Gegici m. 14/1-2).

Anayasal boyutta incelendiginde, Kanun ile getirilen bu degisiklik-
lerin “miilkiyet hakkinin korunmas1”, “sucta kanunilik”, “hukuk devleti’,
“hukuki belirlilik” ve “hukuki giivenlik” gibi bir¢ok anayasal temel hak ve
ilkeyle baglantili oldugu tespit edilmekte ve bu durum, s6z konusu yeni-
liklerin Anayasa’ya uygunlugunun tartigilmasini gerekli kilmaktadir. Bu
cergevede yapilan inceleme ve degerlendirmeler neticesinde su sonuglara
ulagilmigtur:

e Pay iizerindeki hak, Anayasa m. 35’te belirtilen ve kisinin temel
hak ve 6zgiirlikleri kapsamindaki miilkiyet hakki niteliginde olup, paydan

" Marmara Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali



Ozel Hukukun Giincel Sorunlari ve Anayasa’min Ozel Hukuka Etkileri
240 Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

dogan haklarin kullanimimin MKK’ya yapilacak bildirim sartina baglan-
masi, pay sahibinin miilkiyet (yararlanma) hakkini sinirlandirmaktadir.
Anayasa m. 13 ve 35 uyarinca miilkiyet hakkina yonelik bir miidahalenin
Anayasa’ya uygun olabilmesi i¢in hakkin 6ziine dokunmamasi, kanuna
dayanmasi, kamu yarar1 amaci tagimasi ve 6lgililik ilkesi gozetilerek

yapilmasi gerekmektedir.

Hamiline yazili pay senetlerinin MKK nezdinde kaydilestirilmesi-
ni 6ngoren kanun degisikligiyle, bu tir senetlerin sugtan kaynaklanan
malvarlig1 degerlerini aklama ve terorizmin finansmani gibi amaglarla
kullaniminin 6nlenmesi hedeflendiginden, getirilen sinirlamanin kamu
yarar1 amacina bagh sekilde ve olgiliilik ilkesi sinirlar1 dahilinde kalina-
rak yapildig1 sonucuna ulagilmaktadir.

e Anayasa m. 38'de diizenlenen “sugta kanunilik” ilkesi uyarinca
hangi fiillerin sug teskil ettiginin kanun ile belirlenmesi zorunludur. Ceza
hukukunda mutlak olarak uygulanan bu ilke, Kabahatler Kanunu'nun
(m. 4),“Hangi fiillerin kabahat olusturdugu, kanunda agik¢a tanimlana-
bilecegi gibi; kanunun kapsam ve kosullart bakimindan belirledigi cerceve
hiikmiin igerigi, idarenin genel ve diizenleyici islemleriyle de doldurulabilir.”
hitkmii gergevesinde idare hukukunda daha esnek sekilde uygulanmakta-
dir. Ancak gerek s6z konusu hitkmiin agik lafz1 gerek “yasama yetkisinin
devredilmezligi” (Anayasa m. 7) ve “hukuk devleti” nin (Anayasa m. 2)
temel ilkeleri arasinda yer alan “hukuki belirlilik” ve “hukuki giivenlik”
ilkeleri geregi idareye diizenleme yetkisi veren bir yasa kuralinin temel
ilkelerinin konulmasi ve ¢ergevesinin ¢izilmesi zorunludur.

Kanun'da hak sahipligi ve devir bilgilerinin MKK’ya bildirilmemesi
idari para cezasi yaptirima baglanmig (Kanun m. 33-34 ile ek TTK m.
562/13-a ve b, m. 14/2), ancak farkli olarak hak sahipligine iligkin bil-
dirimlerin hangi siirede yapilmas: gerektigi diizenlenmis iken (m. 34 ile
ek Gegici m. 14/1), devre iligkin olanlar bakimindan siire kosuluna yer
verilmemistir (m. 32 ile degisik TTK m. 489/1). Bildirimler bakimindan
dikkate alinacak stirenin kabahat tegkil eden fiile iligkin ¢erceve norm
kapsaminda kanunla diizenlenmesi gerektigi ve tespitinin “bildirime ilis-
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kin usul ve esaslar” kapsaminda idareye birakilmasinin Anayasa m. 2, 7 ve
38’ aykurilik olusturdugu diisiiniilmektedir.

Anahtar Kelimeler: Hamiline Yazili Pay Senetleri, Kaydilestirme,
Sugta ve Cezada Kanunilik, Kamu Yarari, Milkiyet Hakki
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Evaluation of the Obligation to Dematerialize
Bearer Shares in Non-Public Joint Stock
Companies within the Framework of
Fundamental Rights and Principles

Asst. Prof. Dr. Giil Bityiikkili¢c*

Significant amendments have been made to the Law on Prevention
of Financing the Proliferation of Weapons of Mass Destruction, num-
bered 7262 (“the Law”) and the Turkish Commercial Code, numbered
6102 (“TCC”). In this context, the obligation to notify the Central
Registry Agency (“CRA”) of the ownership and transfer information
regarding the bearer shares in non-public joint stock companies has been
imposed, the violation of this obligation has been imposed on the failure
to exercise share-related rights and administrative fines, and the proce-
dures and principles regarding notification and registration (TCC Art.
426/2,486/2,489/1,489/4,562/13-aand b, Provisional Art. 14/1-2, as
amended by the Law Art. 28-34).

When examined in the constitutional dimension, it is determined
that these amendments brought by the Law are related to many constitu-
tional fundamental rights and principles such as “protection of property
right”, “legality in crime”, “rule of law”, “legal certainty” and “legal secu-
rity”. The subject makes it necessary to discuss the constitutionality of
the innovations. As a result of the examinations and evaluations made
within this framework, the following conclusions have been reached:

e Right on the share, is the property right specified in Constitution
of The Republic of Turkey (Constitution) Art. 35 within the scope of
the fundamental rights and freedoms of the person, and the use of the
rights arising from the share is subject to the notification to be made to

Marmara University Faculty of Law Commercial Law Department
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the CRA, limiting the ownership right of the shareholder. In accordance
with Art. 13 and 35 of the Constitution, in order for an interference with
the right to property to be compatible with the Constitution, it must not
touch the essence of the right, be based on the law, aim at public interest
and be done in accordance with the principle of proportionality.

With the amendment of the law that requires the dematerialization
of bearer shares with CRA, it is aimed to prevent the use of such secu-
rities for purposes such as laundering and financing terrorism, and it is
concluded that the restriction is made for the purpose of public interest
and within the limits of proportionality.

e According to the principle of “legality in crime” regulated in 38th
Art of the Constitution, which acts constitute a crime must be deter-
mined by law. This principle, which is absolutely applied in the criminal
law, is stated in the Law of Misdemeanors (Art. 4), “Which acts constitute
a misdemeanor, as can be clearly defined in the law; The content of the frame-
work provision determined in terms of the scope and conditions of the law can
also be filled with the general and regulatory acts of the administration.” is
applied in a more flexible way in administrative law. However, both the
explicit wording of the aforementioned provision and the authority to
regulate the administration in accordance with the principles of “legal
certainty” and “legal security”, which are among the basic principles of
“non-delegation of legislative power” (Art. 7 of the Constitution) and
“state of law” (Art. 2 of the Constitution), it is compulsory to lay down
the basic principles of a law rule that gives and draw its framework.

In the Law, the failure to notify CRA of right ownership and transfer
information was sanctioned by administrative fines (TCC Art. 562/13-
a, b, Provisional Art. 14/2, as amended by the Law Art. 33-34), but on
the contrary, it is regulated when the declarations regarding the right
ownership should be made (Provisional Art. 14/1, as amended by Art.
34), while the time condition is not included in terms of those related
to the transfer (Art. 489/1 of the TCC, as amended by Art. 32). The
period to be taken into consideration in terms of notifications should be
regulated by law within the framework of the framework norm regarding
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the act that constitutes a misdemeanor, and that the determination is left
to the administration within the scope of “notification procedures and
principles” is thought to constitute a violation of Art. 2, 7 and 38 of the
Constitution.

Keywords: Bearer Shares, Dematerialization, Legality in Crime
And Punishment, Public Interest, Property Right



Sermaye Piyasasinda Diizenleyici ve Denetleyici
Bir Model Olarak Borsa istanbul A.S.

Dr. Ogr. Uyesi Abbas Kilig*
Dr. Ogr. Uyesi Serdar Hizir**

Anayasa hukuku ile 6zel hukuk arasindaki iligkinin yogunluk ka-
zandig1 temel konulardan biri, idari bir organin, anayasal veya yasal
yetki alanina bagl olarak, 6zel hukuk hiikiimleri ¢ercevesinde miilkiyet
hakkina iliskin diizenlemeler yapmasidir. Ozellikle “idari organlarin
miilkiyet hakki bakimindan sermaye araglarinin kullanimini diizenleyen,
denetleyen ve yapilan bu islemlere bagl olarak ona yon veren faaliyetleri”
incelenmesi gereken 6nemli bir konudur.

Bagimsiz idari otorite olarak Sermaye Piyasast Kurulu (SPK/
Kurul), Tiirkiye'deki sermaye piyasalarinin diizenleyici ve denetleyici
tist kuruludur. 6362 sayili Sermaye Piyasasi Kanunu'nun (SerPKn.) m.
117/1 hitkmii uyarinca, Kurul idari ve mali 6zerkligi haiz bir “kamu tiizel
kigisi” niteligini tasimaktadhr.

SerPKn. uyarinca borsalar anonim ortaklik seklinde kurulmalidir ve
ilke olarak 6zel hukuk hiikiimlerine tabidir (SerPKn. m. 65/2(a), 65/10).
Ayrica borsalar, SerPKn. da ve diger mevzuatla kendilerine verilen yetki
ve gorevlerle ilgili olarak diizenlemeler yapmaya ve bunlar1 uygulamaya,
bu diizenlemelere tabi kurum ve kuruluslar nezdinde bunlara uygun ha-
reket edilip edilmedigini ve kendilerine gonderilen bilgilerin dogru olup
olmadigini denetlemeye gorevli ve yetkilidir (SerPKn. m. 67/3). Iste
Borsa Istanbul (BIST)’un bir yandan anonim ortaklik olarak kurulmasi
ve fakat diger yandan piyasay1 diizenlenme ve denetleme konusundaki

* Atithm Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Dal
" Atilim Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dalt



Ozel Hukukun Giincel Sorunlari ve Anayasa’min Ozel Hukuka Etkileri
246 Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

yetkileri, hukuki niteligi konusunda karsit goriislerin ortaya ¢ikmasina
neden olmustur. Bir goriise gore BIST, sahip oldugu kamusal yetkiler
ve tizerindeki Hazine ve Maliye Bakanligi'nin rolii dikkate alindiginda,
kamu tuzel kigisi olarak kabul edilmelidir; ancak anonim ortaklik seklinde
kurulmas sebebiyle BIST in hukuki agidan “atipik bir kamu tiizel kisisi”
niteligi tasidig1 goz ard1 edilmemelidir. Diger goriise gére BIST, bir “6zel
hukuk tiizel kisisi"dir. Ciinkii o 6zel hukuk kurallarina ve hitkiimlerine
tabi bir anonim ortaklik olarak kurulmustur (SerPKn. m. 65/10, 138/1)
ve tist diizey yoneticilerinin atanmasi bakimindan idarenin herhangi bir
yetkisi bulunmamaktadir. Ayrica biitiin personeli Is Kanunu'na tabidir.
Ancak piyasalarin diizenlenmesi ve denetlenmesindeki kamusal yetkileri,
BIST’e “kendisine has bir 6zel hukuk tiizel kisisi” niteligi bahsetmektedir.

Yukarida sézii edilen goriislerin ve bilgilerin de 1s1g1nda, SPK, BIST
ve sermaye piyasasi araglar1 arasindaki iligki, kamu hukuku ile 6zel hukuk
alanlarinin kesistigi en 6nemli konulardan birisi olarak tizerinde durul-
may1 gerektirmektedir.

Anahtar Kelimeler: Sermaye Piyasasi, Borsa Istanbul (BIST),
Sermaye Piyasasi Kurulu (SPK), Kamu Tiizel Kisisi, Ozel Hukuk Tiizel
Kigisi
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Borsa Istanbul A.S. as a Regulatory and
Supervisory Model in the Capital Market

Asst. Prof. Dr. Abbas Kilig*
Asst. Prof. Dr. Serdar Hizir**

One of the main subjects where the relationship between constitu-
tional law and private law intensifies is that an administrative body, de-
pending on its constitutional or legal jurisdiction, makes regulations on
property rights within the framework of private law provisions. Particu-
larly, “the activities of the administrative bodies regulating, supervising
use of capital instruments in respect to ownership rights and directing
them in line with actions taken therein” is a significant subject to be ex-
amined.

Capital Markets Board of Turkey (SPK), an independent adminis-
trative authority, is the regulatory and supervisory supreme body of the
capital markets in Turkey. SPK is a “public legal entity” having admin-
istrative and financial autonomy according to Art. 117/1 of the Capital
Market Law No. 6362 (SerPKn).

The SerPKn. stipulates that the stock exchanges shall be established
as joint-stock corporation and in principle they are subject to the pri-
vate law provisions (Art. 65/2(a), 65/10 of SerPKn). In addition, the
stock exchanges are in charge with and authorized to make regulations
concerning powers and duties granted to them under SerPKn and other
applicable legislations, and enforce them, as well as conducting audits
of entities and organizations governed by such regulations in respect
to compliance with the regulations, verifying whether or not informa-
tion submitted to them are accurate (Art. 67/3 of SerPKn). Here, the
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establishment of Borsa Istanbul (BIST) as a joint stock company on one
hand, and its authorities to regulate and supervise the market on the
other hand, caused occurrence of opposing views about its legal nature.
According to one opinion, BIST should be considered as a public legal
entity when its public powers and the role of the Ministry of Treasury and
Finance on it are considered. However, due to its establishment as a joint
stock corporation, it should not be ignored that BIST is legally an “atypi-
cal public legal entity”. According to another opinion, BIST is a “private
legal entity” because it is established as a joint-stock corporation subject
to the rules and provisions of private law and the administration bodies
have no authority to appoint the top executives of BIST. Furthermore,
all personnel of BIST are subject to the Labor Law. However, its public
authority to regulate and supervise markets grants BIST a “sui generis
private law legal entity” nature.

In the light of the above-mentioned views and information, the
relationship among SPK, BIST and capital market instruments needs to
be focused as one of the most important subjects where public law and
private law intersect.

Keywords: Capital Market, Borsa Istanbul (BIST)), Capital Markets
Board of Turkey (SPK), Public Legal Entity, Private Legal Entity



Anayasa Mahkemesi’nin 2017/131
Sayil1 Karar1 Cercevesinde Karsiliksiz
Ceke Iligkin Degerlendirmeler

Dr. Ogr. Uyesi Yagmur Temiz Giil*
Ar. Gor. Aybike Karahan Gokdere**

5941 sayili Cek Kanunu m. 5/1 diizenlemesi ile m. 5/2 diizenlemesi
Anayasa Mahkemesi'nin 26.07.2017 tarihli, 2016/191 esas ve 2017/131
karar sayili kararina konu olmustur.

Cek Kanunu m. 5/1 hitkmiinde, gekle ilgili olarak kargiliksizdir
islemi yapilmasina sebebiyet veren kisi hakkinda adli para cezas: yapti-
rimu ongorilmistiir. 5237 sayil Tirk Ceza Kanunu gergevesinde ise m.
52/4 hikmi dahilinde, 6denmeyen adli para cezalarinin hapis cezasina
cevrilecegi diizenlenmistir. Cek Kanunu m. 5/1 hitkmiinde 6ngoriilen
adli para cezas1 6denmedigi takdirde, hapis cezasi yaptirimi giindeme
gelecektir. Bu baglamda, s6zlesmeden dogan yiikumlilugin yerine ge-
tirilmemesi nedeniyle 6zgiirliigiin kisitlanamayacagini 6ngoren Anayasa
m. 38 hitkmiine aykirihigin bulundugu iddia olunmustur. Ancak bu itiraz,
Anayasa Mahkemesi tarafindan hakli goriilmemistir. Calisma kapsa-
minda ¢ekin hukuki niteligine iligkin nazariyelerin de degerlendirilmesi
suretiyle, ¢ekin niteligi itibariyle s6zlesme olup olmadig1 hususu tespit
edilerek bir degerlendirmeye gidilecektir. Ikinci olarak, Anayasa m. 38
hitkmiinde yer alan “s6zlesme” ibaresinin ne sekilde yorumlanmas: ge-
rektigi de ¢aligma kapsaminda ele alinacaktir.

Karara konu olan bir diger husus tiizel kisiler adina temsilen diizen-
lenen ¢eklerin kargiliksiz ¢ikmasi halidir. Cek Kanunu m. 5/2 hikkmiin-
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de ¢ek kargiligin ilgili banka hesabinda bulundurmakla yiikiimli olan
kisinin ek hesab1 sahibi oldugu; ¢ek hesabi sahibinin tiizel kisi olmasi
halinde, bu tiizel kisinin mali islerini yiiriitmekle gérevlendirilen yone-
tim organinin iiyesi, boyle bir belirleme yapilmamigsa yonetim organini
olusturan gergek kisi veya kisilerin, ¢ek karsiligini ilgili banka hesabinda
bulundurmakla yitkiimli oldugu diizenlenmistir. Bu hiikiim ile Cek Ka-
nunu m. 5/1 hitkmii beraberce degerlendirildiginde, tiizel kisinin sahibi
oldugu gekin karsiliks1z ¢itkmas1 durumunda, bahse konu kisiler i¢in adli
para cezasmna hitkmedilmesi olasi hale gelmistir. Ayrica bu yaptirimin
yani sira, Cek Kanunu m. 5/1 hitkmiinde mahkeme tarafindan, ¢ek
diizenleme ve gek hesab1 agma yasagina hitkmedilebilecegi ve czellikle
sermaye sirketleri agisindan bu yasagin kapsaminda olacak kisiler sayil-
mugtir. Belirtilen hususa iligkin itiraz Anayasa m. 38 /7 hitkmiinde yer alan
ceza sorumlulugun sahsiligi ilkesine ve Anayasa m. 38/1°de yer alan sugta
ve cezada kanunilik ilkesine aykirilik tegkil ettigi yoniinde olmustur. Zira
ileri tarihli gekilde diizenlenen ceklerin ibraz siiresine kadar, tiizel kisi
nezdinde ¢ek diizenlemeye yetkili kisiler degisebilmekte ve ileri tarihli
olarak diizenlenen bir ¢eke iliskin diizenlendigi tarih itibariyle heniiz sug
sayillmayan bir fiil dolayisiyla cezai yaptirim giindeme gelmektedir. Ana-
yasa Mahkemesi'nin reddettigi bahse konu itiraz, cezalarin sahsiligi ilkesi
dogrultusunda tiizel kisileri temsilen ¢ek diizenlenmesi ve Cek Kanunu
m. 4/2’de yer alan temsil karinesi ¢ercevesinde ¢aligmada etraflica ele
alinacaktir.

Anahtar Kelimeler: Karsiliksiz Cek, Adli Para Cezasi, Hapis Ce-
zas1, Cek Diizenleme Yasagi, Cek Hesab1 A¢ma Yasagi, Sug ve Cezanin
Sahsiligi Ilkesi, Kanunilik Ilkesi
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Evaluations Regarding the Kite Check
Within the Scope of the Constitutional
Court’s Desicion Numbered 2017/131

Asst. Prof. Dr. Yagmur Temiz Giil*
Res. Asst. Aybike Karahan Gokdere**

The Constitutional Court has ruled on Article 5/1 and Article 5/2
in the Check Law numbered 5941 on 26.07.2017. In Article 5/1, it has
been regulated that judicial fine will be imposed on the person who ca-
uses kite check. Within the scope of Article 52/4 of Turkish Criminal
Code numbered 5237, it has been regulated that failure to pay judicial
fine will be converted into imprisonment. In this context, it was stated
that it was in violation of Article 38 of Constitution of the Republic of
Turkey in terms of kite check. According to the regulation, no one shall
be deprived of his/her liberty merely on the ground of inability to fulfil
a contractual obligation. However, this objection was not justified by the
Constitutional Court. While this issue is being evaluated wthin the scope
of the study, firstly the legal character of the check will be determined.
Secondly, how the “contract” phrase in Article 38 should be interpreted
will be examined.

Another point to be mentioned is the kite checks representing legal
persons. According to article 5/2 in the Check Law, the person who is
obliged to keep the check provision at the bank is the checking account
holder. If the checking account holder is a legal person, member of the
managing body tasked with managing the financial affairs of the legal per-
son, if this is not specified real persons constituting the managing body
are responsible for keeping the check provision at the bank. When the
article and the above mentioned are evaluated together, judicial fine can
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be imposed on the persons mentioned due to the kite check of the legal
person. In addition to this sanction, the prohibition of issuing checks and
opening check accounts is arranged. The objection regarding this issue
is that this regulation is in contradiction with the principle of individual
criminal responsibility in Article 38/7 of the Constitution and the prin-
ciple of legality of crime and punishment. Because until the representa-
tion period of the postdated checks, persons issuing checks representing
the legal person may change and criminal sanctions are imposed for an
act that was not considered a crime at the date of issuance. His objection,
which is rejected by the Constitutional Court, will be dealt with in the
light of the principle of individual criminal responsibility, in the context
of the issue of checks representing legal persons and the presumption of
representation regulated in Article 4/2 of the Check Law.

Keywords: Kite Check, Judicial Fine, Imprisonment, Prohibition
of Issuing Checks, Prohibition of Opening Check Account, Principle of
Individual Criminal Responsibility, Principle of Legality
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Bosanmadan Sonra Ortak Velayet

Prof. Dr. Zeynep Derya Tarman*

Bosanmadan sonra ortak velayet meselesi Tirk milletleraras: aile
hukukunda uzun siiredir iki farkli konu bakimindan tartigmalara sebep
olmugtur. Ilk tartisma diizlemde yabanci hukukun uygulanmasi olustu-
rurken, ikinci tartigma ortak velayete iliskin yabanci mahkeme kararlari-
nin taninmasi ile tenfizi hususuna iligkindir. ilk tartigmaya iligkin igtihat
Yargitay'in 2017 yilinda vermis oldugu kararla' degismis goriinmektedir.
Yargitay’in bu karari, bir Tiirk hakiminin yabanci hukuku uygulamak zo-
runda oldugu bir davayla ilgilidir. Bu gibi durumlarda Tiirk milletleraras:
6zel hukuk kurallarindan olan kamu diizeni istisnasinin hakimin ortak
velayet karar1 vermesine engel olup olmayacag: sorusu ortaya ¢ikmakta-
dir. Ayni soru yabanci mahkeme tarafindan eglerin boganmasini takiben
verilen ortak velayet kararlarinin taninmasi ve tenfizi hususunda da orta-
ya ¢ikabilmektedir.

Milletlerarasi Ozel Hukuk ve Usul Hukuku Hakkinda Kanun (MO-
HUK), madde S ve madde 54 (c), yabanci kanunlarin uygulanmasi ve
bu kararlarin taninmasi ve tenfizi bakimindan kamu diizeni istisnasin
diizenler. Madde S’e gore olaya uygulanacak hukukta yer alan bir hiik-
miin uygulanmas agik¢a Tirk kamu diizenine aykir1 sonu¢ dogurdugu
durumlarda bu hukuk olaya uygulanmayacaktir. Bu gibi durumlarda
gerekli olan hallerde Tiirk hukuku olaya uygulanabilir MOHUK madde
54 yetkili mahkemenin yabanci mahkeme kararlarini tenfizi igin gerekli
kogullar1 siralamistir, ayrica ayn1 maddenin (c) bendinde varilacak hiik-
miin agik¢a Tiirk kamu diizenine aykir1 olmamasi gerektigi belirtilmistir.

" Kog Universitesi Hukuk Fakiiltesi Milletleraras1 Ozel Hukuk Anabilim Dali
' Yargitay, 2- Hukuk Dairesi, 20.02.2017, E. 2016/15771, K. 2017/1737.
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Mahkemelerin kamu diizeni istisnasini genis bir sekilde uygulama
egilimi, doktrinde elestirilere konu olmustur. Doktrinde kamu diizeni
miidahalesinin istisnai karakteri vurgulanmug ve bir kararin taninmasi ve
tenfizinin veya yabanci hukukun uygulanmasinin belirli bir davada Tiirk
kamu diizenine agik¢a aykir1 olup olmayacagini vaka bazinda bir analiz
yapilmaksizin degerlendirmenin uygun olmadig belirtilmistir. Hakli ola-
rak, bu tir bir analizin velayet konusunda ¢ocugun tistiin menfaatine da-
yandirilmasi gerektigi ileri stirilmustiir. Boyle bir yaklagim ayni zamanda
gocugun istiin menfaatine vurgu yapan Tirkiye'nin taraf oldugu 1996
tarihli Velayet sorumlulugu ve ¢ocuklarin korunmasi hakkinda tedbirler
yoniinden yetki, uygulanacak hukuk, tanima, tenfiz ve is birligine dair
Lahey Sozlesmesi ile de uyumlu olacaktur.

Tebligin ilk bolimii bosanmadan sonra ortak velayet konusuna
yabanci hukukun uygulanmasing; ikinci boliim ise bu hususta verilen
yabanci mahkeme kararlarinin taninmasi ve tenfizi konularini ele almak-
tadur.

Anahtar Kelimeler: Ortak Velayet, Uygulanacak Hukuk, Kamu
Diizeni, Yabanc1 Mahkeme Kararinin Tenfizi, Boganma
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Joint Custody After Divorce

Prof. Dr. Zeynep Derya Tarman*

The issue of joint custody after divorce in Turkish international
family law has for long been subject to debate in two different contexts.
The first discussion concerns the application of foreign law whereas the
second discussion pertains to whether it is possible for Turkish courts
to recognize and enforce foreign court decisions allowing joint custody.
The case law on the first discussion seems to have changed with a deci-
sion? by the Turkish Court of Cassation (Yargitay) in 2017. The decision
by the Court of Cassation concerns a case where a Turkish judge had to
apply foreign law. In such cases, the question arises whether the public
order exception under Turkish private international law would preclude
the judge to rule for joint custody. The same problem would present it-
self in case of the recognition and enforcement of a decision given by a
foreign court, which ruled for joint custody of parents after divorce.

The Act on Private International Law and Civil Procedural Law
(PILA) regulates the public order exception for the application of foreign
laws and the recognition and enforcement of decisions by foreign courts
respectively in Art. S and Art. 54(c). According to Art. S, if a provision
of the applicable foreign law would in a given case yield a result, which
would manifestly conflict with Turkish public order, such law shall not be
applied. In such cases Turkish law may be applied instead where neces-
sary. Art. 54 of the PILA lists the conditions for the competent court
to enforce a decision by a foreign court and in its subparagraph (c), it
requires the judgment not to be clearly in conflict with Turkish public
order.

Kog University Faculty of Law Private International Law Department

2 Court of Cassation, 2™ Civil Chamber, 20.02.2017, Case No. 2016/15771, Decision
No.2017/1737.



Ozel Hukukun Giincel Sorunlari ve Anayasa’min Ozel Hukuka Etkileri
258 Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

Courts’ tendency to apply the public order exception in such a
broad manner has been subject to apt criticism in legal literature. Critics
emphasize the exceptional character of the public order intervention and
disapprove the lack of a case-by-case analysis to determine whether the
recognition and enforcement of a judgment or the application of foreign
law would manifestly contradict Turkish public order in a given case. It is
rightly submitted that such analysis should be based on the best interests
of the child in the context of custody. Such an approach would also be
compatible with the 1996 Hague Convention on Jurisdiction, Applicable
Law, Recognition, Enforcement and Co-operation in Respect of Parental
Responsibility and Measures for the Protection of Children, which puts
emphasis on the best interests of the child.

This article aims to inform the reader about the recent develop-
ments in Turkish law on joint custody in those two contexts. The first
part of this article handles the application of foreign law and the second
part of this article deals with the recognition and enforcement of deci-
sions by foreign courts allowing joint custody after divorce.

Keywords: Joint Custody, Applicable Law, Public Policy, Enforce-
ment of a Foreign Court Decision, Divorce



Yabancilik Unsuru Iceren Bosanma Davalarinda
Uygulanacak Hukuk ve Tanima Davas1 A¢isindan
Kamu Diizenine A¢ik Aykiriligin incelenmesi

Dog. Dr. Hatice Selin Piirselim Arning*

Kamu diizenine acik aykirilik kavrami, Anayasa'da yer alan temel
hak ve ozgiirliiklere aykirilik, Tiirk adap ve ahlak diizenine aykirilik, hu-
kukumuzun temel ilkelerine aykirilik gibi esaslar kapsaminda agiklanabi-
lir. Kamu diizeni kavramina dair sinirlar1 net, duragan ve her daim gegerli
bir tanim vermenin imkansizlig1 yabancilik unsuru igeren bosanma da-
valarinda kamu diizenine agik aykirihgin arastirilmasi ihtiyacini dogur-
mugtur. Incelememizde yabancilik unsuru igeren boganma davasi kamu
diizenine agik aykirilik, uygulanacak hukuk ve tanima davasi yoniinden
ayr1 ayr1 degerlendirilecektir. Oncelikli olarak yer vermek istedigimiz me-
sele, ihtilafa uygulanacak yabanci hukukun Tiirk kamu diizenine agik¢a
aykir1 olmasidir. 5718 sayili Milletlerarast Ozel Hukuk ve Usul Hukuku
Hakkinda Kanun’'un (MOHUK) 2. maddesi uyarinca yabancilik unsuru
tastyan 6zel hukuk meselelerinde kanunlar ihtilafi kaidelerimizin yetkili
kildig1 yabanci hukuk Tiirk mahkemesi tarafindan re’sen uygulanmak-
tadir. Thtilafa uygulanan yabanci hukukun ilgili hitkmii Tiirk kamu dii-
zenine agikga aykari ise bu hiikiim yerine gerekli goriilen noktada Tiirk
hukuku uygulanmaktadir. Zira yabanci hukukun uygulanma sarti, kamu
diizenimize agik¢a aykiri olmamasidir. Tirkiye'de agilan yabancilik un-
suru iceren bosanma davasinda uygulanacak hukuk MOHUK md. 14
uyarinca belirlenecektir. Bosanma davasinda uygulanacak hukuk eglerin
misterek milli hukukuna, bu hukukun bulunmadig hallerde eslerin
miisterek mutad mesken hukukuna, bu hukukun da bulunamamasi ha-
linde Tiirk hukukuna gore tespit edilecektir. Davada yabanci hukukun
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uygulanmasi halinde, bu hukukun Tiirk kamu diizenine agik bir aykirilik
olusturmasi ihtimalinde yabanci hukukun ilgili diizenlemesinin tatbiki
MOHUK md. $ uyarinca engellenecektir ve ayni madde uyarinca bu
noktada Tiirk hukuku uygulanacaktir. Calismadaki ikinci ana baghgimiz,
kamu diizenine agik aykirihgin tanima davasi yoniinden arastirilmasidir.
MOHUK md. 50 uyarinca, yabanci mahkemelerden hukuk davalarina
iliskin olarak verilmis ve o devlet kanunlarina gore kesinlesmis bulunan
ilamlarin Tirkiye'de icra olunabilmesi igin yetkili Tiirk mahkemesi tara-
findan tanima/tenfiz karar1 verilmesi gerekmektedir. Taraflarin yabanci
tilke mahkemesinde bosanmasi halinde, yabanci mahkeme kararinin -saf
bir bosanma karari esas alindiginda- Tirkiye'de hitkim dogurabilmesi
igin taninmasi gerekmektedir. Tanima davasinin esasa dair sartlar1 MO-
HUK md. 54’te yer almaktadir. Bu sartlarindan bir tanesi de MOHUK
md. 54/c’deki yabanci mahkeme hitkmiiniin kamu diizenine agikea ay-
kir1 bulunmamasina dair diizenlemedir. Bu diizenleme uyarinca, kararin
elde edilmesinde yabanci mahkemenin uygulamis oldugu hukuk degil,
bizzat kararin Tirkiye'deki hukuki neticelerinin kamu dizenine agik¢a
aykar1 olup olmadigina bakilmasi gerekmektedir. Bu iki ana baghk altinda
yapacagimiz incelememizde farazi olaylar ve mahkeme kararlar1 dikkate
alinarak bir degerlendirme yapilmasina gayret edilecektir.

Anahtar Kelimeler: Kamu Diizeni, Yabanciik Unsuru Tasiyan
Bosanma Davasi, Tanima, Uygulanacak Hukuk, Kamu Diizenine Agik

Aykirilik
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Examination of the Clear Violation of
Public Policy with Regard to the Law
Applicable to Divorce Actions with a Foreign
Element and Recognition Actions

Assoc. Prof. Dr. Hatice Selin Piirselim Arning*

The concept of clear violation of public policy can be explained
within the framework of notions such as violation of constitutional
rights and freedoms, violation of the Turkish moral system and viola-
tion of main principles of our legal system. As it is impossible to give a
ever-present and constant definition with clear boundaries for the term
“public policy”, it has become necessary to examine the concept of clear
violation of public policy in divorce actions with a foreign element. In
our study, clear violation of public policy in divorce actions involving a
foreign element will be discussed with regard to both applicable law and
recognition actions. The first main topic we would like to discuss is the
clear violation of Turkish public policy by the foreign law applicable to
the case. According to Article 2 of the Act on Private International Law
and International Procedural Law no 5718 (MOHUK), in private law
matters involving a foreign element, Turkish courts apply ex officio the
foreign law determined in accordance with the relevant conflict of laws
rule. If the relevant provision of the foreign law applicable to the dispute
is in clear violation of Turkish public policy, Turkish law will be applied if
deemed necessary. Because a foreign law can only be applied if it does not
clearly violate our public policy. Under Turkish law, the law applicable to
divorce cases with a foreign element is determined pursuant to Article
14 of MOHUK. Accordingly, divorce cases are governed by the common
national law of the spouses or by the law of the country of their common
habitual residence if the spouses have different nationalities or by Turkish

Marmara University Faculty of Law Private International Law Department



Ozel Hukukun Giincel Sorunlari ve Anayasa’min Ozel Hukuka Etkileri
262 Contemporary Issues in Private Law and the Impact of the Constitution on Private Law

law in the absence of the first two. If a foreign law is to be applied to the
case and the application of this law clearly violates Turkish public policy,
the application thereof will be prevented by way of Article S of MOHUK
and Turkish law will be applied instead pursuant to the said provision.
The second main topic in our study is the examination of clear violation
of public policy with regard to recognition actions. According to Article
50 of MOHUK, in order for a foreign court decision, which has been
rendered in the course of civil lawsuits and is final pursuant to the law of
that foreign state, to be enforced in Turkey, the competent Turkish court
should render a recognition or enforcement decision. In case the parties
get a divorce in a foreign court, this decision — if only the divorce part of
the decision is taken into consideration - will need to be recognized in
order for it to have legal effect in Turkey. The substantial conditions of
recognition actions are regulated in Article 54 of MOHUK. One of these
conditions is the rule stipulated under Article 54/c of MOHUK, accord-
ing to which the relevant foreign court decision should not be in clear
violation of the public policy. Pursuant to this provision, the Turkish
court should not focus on the law applied to the merits of the case by the
foreign court, but rather evaluate whether the legal consequences that
this decision will cause in Turkey violates public policy. In our exami-
nation, which will be made under these two main titles, we will aim to
make an evaluation by taking into account hypothetical cases and court
decisions.

Keywords: Public Policy, Divorce Action with a Foreign Element,
Recognition, Applicable Law, Clear Violation of Public Policy



Avrupa Insan Haklar1 Mahkemesi’nin
Kamu Diizeni Kavramina Iligkin Ictihatlar:
Cercgevesinde Tiirk Milletleraras:

Ozel Hukuk Uygulamalar:

Dr. Ogr. Uyesi Deniz Defne Kirli Aydemir*

Avrupa Insan Haklari Mahkemesi'nin kamu diizeni kavramina yak-
lagim1 ve bu konudaki kararlarinin, milletlerarasi 6zel hukuk ve ulusal
mahkeme uygulamalari iizerindeki etkisi 5nem arz etmektedir. Ozellikle,
Avrupa Insan Haklari Mahkemesi tarafindan gelistirilen igtihatlarin, te-
mel hak ve 6zgiirliklerin korunmasi anlayis1 ve sinirlar1 iginde hareket
ederek, bu hak ve 6zgiirliiklerin ihlali niteligi tasiyabilecek her tiirlii ulu-
sal hukuk uygulamasinin da karsisinda oldugu agikga goriilmektedir.

Milletlerarasi 6zel hukuk acisindan ortaya ¢ikan kamu diizeni ol-
gusu; her iilkenin kendi kiiltiirel yapisi, kendi gelenek ve gorenekleri,
anayasalarinda yer alan temel hak ve ozgurlikler, toplumsal ve kisisel
ozgiirliiklerini koruyan ilkeler, kendi i¢ hukuklarinda diizenleme konusu
yapilan ozgiirliikler cercevesinde sekillenmekte ve bir butiin olustur-
maktadir. Bu agidan, her iilkenin bu olgunun olusmasinda rol oynayan
degiskenleri farklilik arzetmektedir. Dolayisiyla milletleraras: 6zel hukuk
alaninda, ulusal mahkemelerce yabanci bir hukukun uygulanmasi nokta-
sinda, kamu diizeni istisnasinin nasil ve hangi sartlarla devreye girecegi
meselesi, iilkeden tlkeye degiskenlik gostermektedir. Sonugta, kamu
diizeni istisnasinin uygulanmasi, genel olarak, mahkemelerin bu yondeki
uygulamalari, kararlari, degerlendirmeleri ve teamiillerine (modus ope-

randi) birakilmaktadr.

" Sakarya Universitesi Hukuk Fakiiltesi Milletleraras1 Ozel Hukuk Anabilim Dalt
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Ancak, Avrupa Insan Haklar1 Sézlesmesi hiikiimleri ile Avrupa In-
san Haklar1 Mahkemesi'nin birlestirici ve evrensel hukuk ilkelerini refe-
rans alarak ortaya koydugu ictihatlar, ulusal hukuklari ve ulusal mahkeme
kararlarin1 da dogrudan etkilemektedir. Bu anlamda Tiirkiye Cumhuri-
yeti, Avrupa Insan Haklar1 Sézlesmesi'ni imzalamis bir iilke olarak, hem
Sozlesme hiikiimlerini hem de Mahkeme’nin vermis oldugu kararlari, ig
hukukunun bir pargasi haline getirmigtir. Tiirk milletleraras: 6zel hukuk
uygulamasi bakimindan, yabancilik unsuru tagiyan bir hukuki mesele ile
ilgili olarak, S6zlesme’nin ortaya koydugu temel hak ve 6zgiirliikleri ihlal
eden yabanci hukuklarin uygulanmasinda ortaya ¢ikmasi muhtemel olan
neticeler, Tiirk kamu diizeninin ihlali yaninda milletlerarasi kamu diizeni
ihlali anlamu da tagtyacaktir. Bu anlayis temellerini, bagta temel hak ve
ozgurliiklerin hukuki dayanag ve giivencesi olan Tiirkiye Cumhuriyeti
Anayasast, Avrupa Insan Haklar1 Sézlesmesi ve ilgili diger Sézlesmelerde
bulmaktadir.

Sonug olarak, Avrupa Insan Haklar1 Mahkemesi, temel hak ve 6z-
gurliiklerin ihlali ile ilgili ortaya koydugu igtihatlar dogrultusunda, kamu
diizeni kavramina bir bakis agis1 ve uygulamasi getirmektedir. Bu durum,
milletlerarasi 6zel hukuk uygulamasi bakimindan da gerek anayasal ge-
rekse sozlesmesel anlamda bir biitiinliigiin ortaya ¢tkmasina yardimer ol-
makta ve kamu diizeni istisnasinin degerlendirilmesi noktasinda hukuki
bir zenginlik yaratmaktadur.

Anahtar Kelimeler: Kamu Diizeni, Avrupa Insan Haklar1 Sozles-
mesi, Milletleraras1 Ozel Hukuk, Yabanci Hukuk, Temel Hak ve Ozgiir-
litklerin Ihlali, Ulusal Mahkemeler
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Turkish International Private Law Practices in
the Framework of the European Court of Human
Rights’ Case Laws on the Concept of Public Order

Asst. Prof. Dr. Deniz Defne Kirli Aydemir*

The approach of the European Court of Human Rights to the
concept of public order and the impact of it’s decisions on private in-
ternational law and national court practices are an important issue. In
particular, it is clearly seen that the case law developed by the European
Court of Human Rights, acting within the understanding and boundar-
ies of the protection of fundamental rights and freedoms is, against any
kind of national law practices that may be a violation of these rights and
freedoms.

Public order phenomenon emerging in terms of private interna-
tional law; the cultural structure of each country, its own traditionsand
customs, the fundamental rights and freedomsin their constitutions,
the principles protecting their social and personal freedomsare shaped
within the framework of the freedoms regulated in their domestic laaws
and form a whole. In this respect, the variables that play a role in the for-
mation of this phenomenon in each country differ. Therefore, in the field
of private international law, the issue of how and under which conditions
the public order exception will come into effect at the point of applying a
foreign law by national courts varies from country to country.

However, the provisions of the European Convention on Human
Rights and the jurisprudence put forward by the European Court of
Human Rights with reference to the unifying and universal principles of
law also directly affect national laws and national courts’ decisions. The
Republic of Turkey, as a signatory state of European Convention on Hu-
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man Rights, as well as the provisions of the Convention that the decision
given by the Court, has become part of domestic law. In this respect, in
terms of Turkish Private International Law practice, the implementation
of foreign laws that violate the fundamental rights and freedoms set forth
by the Convention and the possible consequences, in relation to a legal
issue bearing a foreign element, are the violation of the Turkish public
order as well as the violation of international public order. The basis of
this understanding, finds Constitution of Turkey and the European Con-
vention of Human Rights.

In conclusion, the European Court of Human Rights brings a per-
spective and application to the concept of public order in line with its
case law regarding the violation of fundamental rights and freedoms. This
situation helps the emergence of a constitutional and contractual unity in
terms of private international law practice and creates a legal wealth at the
point of evaluating the public order exception.

Keywords: Public Order, Public Order, European Convention on
Human Rights, Private International Law, Foreign Law, Violation of Fun-
damental Rights and Freedoms, National Courts



Kamu Diizeni Istisnasinin Tiirk Milletlerarasi
Ozel Hukuku & Tiirkiye Cumhuriyeti
Anayasasina Gore Uygulanmasi: Milletlerarasi
Yatirim Uyusmazliklarinda Cezai Siireclere
Dair Ihtiyati Tedbirlerin Durumu

Dr. Ogr. Uyesi Ozge Varis*

Yatirimci-devlet uyusmazhik ¢oziimi sisteminin sinurlar tartigma-
lidir. Bu tartigmalar 6zellikle hakemlerin yetkileri konusunda oldugun-
da, ihtiyati tedbirlerin infaz1 ve ihtiyati tedbirlerin icerikleri konularim
kapsamaktadir. Milletleraras: yatirnm tahkiminde, hakem heyetleri son
yillarda ev sahibi devletlerdeki stiregelen cezai stireglerle ilgili tartismali
ihtiyati tedbir kararlar1 vermis; ancak, bu ihtiyati tedbirlerin gz 6niin-
de bulundurulmayan noktasi, i¢ hukukun milletleraras: yatirim hukuku
arasindaki iliski olmustur. Yerel cezai siireglere iligkin ihtiyati tedbirlerin
infazi, ceza hukukunun 6z, milletleraras: yatirim uyusmazhiklarinin ¢6-
ziimiinde gozden kagirmaktadir. Diger bir deyisle ceza hukuku, 6ziinde
dogrudan devletlerin kamu diizenleri ile ilgilidir.

Ornegin, gesitli anlasmazliklarda, ihtiyati tedbir kararlarinin bagla-
yici niteligi tartisilmus ve ceza yargilamalarna iligkin ihtiyati tedbirlerin ig
hukukta uygulanmasi, devlet egemenligi, uluslararasi antlagmalar huku-
ku, yerel hukuk sistemleri gibi farkli hukuk yonlerinden analiz edilmistir.
Bu baglamda, milletleraras: yatirim hukukunun Tiirk i¢ hukuk sistemine
miidahalesi, bu mekanizmalarin gelecekteki uygulamalar1 agisindan
kritik 6neme sahiptir. Milletleraras: yatirnm hukuku sisteminin baglan-
gicindan bu yana, hakemlerin sinurlar1 ve kararlarin tenfizi devam eden
tartismalardir. Diger birgok milletlerarasi uyusmazlik ¢6ziim sisteminde
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oldugu gibi, yargiclarin ve hakemlerin yetki sinirlar1 tartigmanin merke-
zinde yer almaktadir. Ozellikle bu tartismalar i¢ hukuktaki yargilamalara
iligkin hiikiimlerde kilitlemektedir.

Bu makale milletleraras: yatirim hukukundaki ihtiyati tedbirlerin
uygulanmasiny, 6zellikle de Tiirk milletlerarasi 6zel hukuku ve Tiirk Ana-
yasast kapsamindaki kamu diizeni perspektifiyle yeniden ele alacaktir.
Milletleraras: yatirim rejiminin yerel hukuk sistemlerine miidahalesi,
milletlerarasi yatirim tahkimi sisteminin etkinligini agiklamak igin bul-
macanin eksik pargasi olacaktir. Bu nedenle, 6zellikle ceza hukuku ile ilgi-
li tiim ihtiyati tedbirler bu makalede incelenecektir. Milletlerarasi yatirim
hukuku rejiminin diger yasal rejimlerle iligkisi karmagik bir yapiya sahip-
tir. Bu nedenle, diger yasal rejimlerin 6zii, mahkemeleri ve uyusmazlik
taraflar1 tarafindan milletlerarasi yatirim hukukunun dogasini kadar dik-
kate almalidir. Buna istinaden, cezai siireglerle ilgili gecici tedbirler, yasal
rejimler gatigmasina nedenleri gozden gegilirip, bunlarin Tirk i¢ hukuk
sistemi altinda uygulanmasi, Tirk milletlerarasi 6zel hukuku ve Tiirk
Anayasasinin kamu diizeni istisnasi ¢ergevesinde tartigilacaktir.

Anahtar Kelimeler: Kamu Diizeni, Yatirim Hukuku, Thtiyati Ted-
bir, Milletlerarasi Yatirim Uyugmaliklari, Infaz
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Public Policy Exception Under Turkish Private
International Law & Turkish Constitution: Case
of Enforcement of Foreign Interim Measures

in International Investment Arbitration

Asst. Prof. Dr. Ozge Varis*

The investor-state dispute settlement (ISDS) system limits has been
under scrutiny. When the discussion comes to the limits of arbitrators in
the ISDS system, provisional measures always pop up. In recent years,
arbitral tribunals expressed controversial decisions regarding criminal
processes in host states. However, the missing part of these provisional
awards is international law’s position in domestic legal order and the
relationships of other legal regimes of international investment law and
national legal systems. Provisional measures regarding domestic criminal
issues miss the criminal law’s essence regime and the ICSID convention
and ISDS system. In other words, criminal law -in essence- is directly
related to the public policies of states.

For instance, in various disputes, the binding nature of ICSID
provisional measures had been discussed, and enforcement issues of
provisional measures on criminal proceedings were analyzed in differ-
ent international law aspects, such as state sovereignty, treaty law but not
domestic legal systems. In that regard, the interference of international
investment law with the Turkish domestic legal system is critical to im-
proving the understanding of the mechanisms and future options. Since
the beginning of the ISDS system, the arbitrators’ limits and enforcement
of awards are on-going discussions. As in the many other international
dispute settlement systems, limits of power of judges and arbitrators are
at the centre of discussion. Especially these discussions lock judgements
on domestic law proceedings.
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This paper will reconsider the enforcement of ISDS awards, espe-
cially awards on provisional measures related to public policy perspective
under Turkish private international law and the Turkish Constitution.
The interference of the international investment regime with domestic
legal systems would be the puzzle’s missing piece to explain the ISDS sys-
tem’s effectiveness. Because of this reason, all the provisional measures,
especially related to criminal procedures, will be carefully analyzed in
this paper. The international investment law regime has complicated na-
ture in terms of its relationship with other legal regimes. Therefore, other
legal regimes’ natures need to consider tribunals and the nature of inter-
national investment law by the parties of disputes. So, lastly, provisional
measures regarding criminal processes cause a conflict of legal regimes.
This overlapping possibly causes the enforcement of provisional mea-
sures. Their enforcement under the Turkish domestic legal system will
be discussed within perspectives of Turkish private international law and
the Turkish Constitution’s public policy exception framework.

Keywords: Public Policy, Investment Law, Provisional Measures,
Investment Arbitration, Enforcement
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Bedelli Askerlik Yapan Iscinin
Kidem Tazminat1 Hakki

Dr. Ogr. Uyesi Mehmet Halis Karaman*

Anayasamiza gore, vatan hizmeti, her Turkiin hakk ve 6devidir. Bu
hizmetin Silahli Kuvvetler'de veya kamuda ne sekilde yerine getirilecegi-
nin veya yerine getirilmis sayilacaginin kanunla diizenlenecegi 6ngoriil-
miistiir (m. 72).

Nitekim, askerlik hizmeti 26.6.2019 tarih ve 7179 sayili Askerealma
Kanunu ile diizenlenmistir. S6z konusu Kanun, kendisinden 6nceki yasal
diizenlemelerden farkli olarak, bedelli askerligi istisnai bir diizenleme
olmaktan ¢ikarmus, kalict bir diizenleme haline getirmistir. Ancak, bu
yapilirken, is s6zlesmelerinin bedelli askerlik uygulamasindan ne sekilde
etkilenecegi 6zel olarak diizenlenmemistir. Bu durum, 6zellikle, kidem
tazminati konusunda sorunlar yasanmasina neden olmaktadir. 7179
sayili Askerealma Kanunu'nun, is kanunlarindan sonra yiiriirlige giren
yeni bir kanun olmasi ve bedelli askerligi ayr1 bir statii olarak diizenlemis
olmasi bu durumun en 6nemli sebebidir.

Kidem tazminatina ne zaman hak kazanilacags is kanunlarinin ko-
nusunu olugturmaktadir. Ulkemizde ii¢ ayr1 is kanunu bulunmaktadir.
Bunlar, 4857 sayili Is Kanunu, 854 sayili Deniz Is Kanunu ve 5953 sayili
Basin Is Kanunu'dur. Bu ii¢ is kanununun kapsamina girmeyenlere ise,
6098 sayili Bor¢lar Kanununun is s6zlesmesine iligkin hitkiimleri uygu-
lanmaktadir.

Borglar Kanunu'nda kidem tazminati diizenlenmemistir. Dolayisty-
la, Borglar Kanunu kapsamindaki isciler yoniinden kidem tazminati hak-
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ki bulunmamaktadir. 5953 sayili Basin Is Kanunu ise, kidem tazminatt
konusunu, diger iki is kanunundan oldukga farkl bir sekilde diizenlemis-
tir. Bu yoniiyle 7179 sayili Kanun, 5953 sayili Basin Is Kanunu yoniinden
de uygulamada sorun ¢ikarmamaktadir. 4857 sayili Is Kanunu ve 854
say1li Deniz Is Kanunu yéniinden ise ayni seyi sdyleyebilmek miimkiin
degildir. Dolayisiyla, bu iki is kanunu yontinden bedelli askerligin ayrica
degerlendirilmesi gerekecektir.

4857 sayili I3 Kanunu kapsamindaki isciler, bugiin hala kidem
tazminatlarini 1475 sayil Is Kanunu m. 14 kapsaminda almaktadirlar.
1475 sayili Kanun m. 14 ve 854 sayili Deniz I3 Kanunu m. 20 birlikte
degerlendirildiginde, her iki kanunda da kidem tazminati konusunun
birbirine paralel sekilde diizenlendigi gorilmektedir. Buna gére, kidem
tazminati alabilmek i¢in, iki kogulun ayn1 anda gerceklesmesi gerekmek-
tedir. Bunlar, yasada ongoriilen asgari ¢alisma stiresinin tamamlanmasi
ve is sozlesmesinin yasada 6ngoriilen hallerden biriyle sona ermesidir.
Her iki kanunda da, askerlik nedeniyle is sozlesmesinin feshedilme-
si, kidem tazminati hakk: veren haller arasinda sayilmistir. Ancak, bu
noktada agikliga kavusturulmas: gereken konu, bedelli askerligin is ka-
nunlarinda ifade edilen askerlik hizmeti olup olmadigidir. Yine, agikliga
kavusturulmas: gereken ikinci husus, is kanunlarinin genel amaci ve bu
cergevede is sozlesmelerini koruyucu hiikiimleri dikkate alindiginda,
bedelli askerligin taraflara fesih hakk: verip vermeyecegidir. Bu acidan
olaya yaklagildiginda, is sozlesmesinin bedelli askerlik siiresince askida
kalip kalmayacaginin da ayrica degerlendirilmesi gerekecektir. Asagida,
konu, bu gercevede agikliga kavusturulmaya calisilacaktir.

Anahtar Kelimeler: Bedelli Askerlik, Is Sozlesmesinin Feshi, Ki-
dem Tazminati, Askerlik ve Aski Hali
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The Right to Severance Pay of the Employee
Who Will Fulfill His Paid Military Duty

Asst. Prof. Dr. Mehmet Halis Karaman*

According to our Constitution, National Service is the right and
duty of every Turkish citizen. The manner in which this service shall be
performed, or considered as performed, either in the armed forces or in
public service, shall be regulated by law. (art. 72).

As a matter of fact, military service is regulated by the military en
enlistment law numbered 7179, dated 25.6.2019. The law in question
unlike the previous legal regulations, made paid military service a per-
manent regulation rather than an exceptional regulation. However, while
doing this, it is not specifically regulated how the employment contracts
will be affected by paid military service. This situation causes problems
in practise especially in terms of severance pay. The most important rea-
son for this situation is that the military law numbered 7179 is a new law
that came into force after the labor laws and that the military service by
payment has a separate status.

The entitlement fort he severance pay constitutes the subject of
labor laws. There are 3 different Labor Laws in our country. These are
4857 numbered Labor Law, 854 numbered Maritime Labor Law and
5953 numbered Press Labor Law. For those who are not covered by these
3 labor laws, the provisions of the law obligations numbered 6098 regard-
ing the employment contract are applied.

No severance pay is regulated in the Law of Obligations. Therefore,
there is no severance pay right for workers under the Code of Obliga-
tions. The Press Labor Law No. 5953 regulates the issue of severance
pay quite differently from the other 2 labor laws. In this respect, Law No.
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7179 does not cause any problems in terms of Press Labor Law No. 5953.
It is not possible to say the same thing in terms of Labor Law No. 4857
and Maritime Labor Law No. 854. Therefore, paid military service will
need to be evaluated separately in terms of these two laws.

Employees within the scope of Labor Law No. 4857 still receive sev-
erance payments within the scope of Article 14 of Law No. 1475. If the
Articles 14 of Law No. 1475 and Article 20 of Law No. 854 are evaluated
together, it is seen that the issue of severance pay is regulated in parallel
in both laws. Accordingly, two conditions must be fulfilled at the same
time in order to receive severance pay. These are the completion of the
minimum working periods stipulated in the law and the termination of
the employment contract with one of the conditions stipulated in the
law. In both laws, termination of the employment contract due to mili-
tary service is listed among the conditions that give the right to severance
pay. However, the issue that needs to be clarified at this point is whether
paid military service is a military service as stated in labor laws. Again,
second issues that need to be clarified are whether paid military service
gives the parties the right to terminate, considering the general purpose
of labor laws and the protective provisions of employment contracts in
this framework. In this respect, it will be discussed whether the employ-
ment contract will be suspended during military service with payment.
In this framework, the subject will be tried to be clarified below.

Keywords: Paid Military Duty, Termination of Employment Con-
tract, Severance Pay, Military Service and Suspended



Anayasa Mahkemesi Kararlar: Isiginda
Sosyal Giivenlik Kurumu Tarafindan Yapilan
Fazla ve Yersiz Odemelerin Geri Alinmasi

Dr. Ogr. Uyesi Orhan Ersun Civan*

Kargilagtig1 sosyal riskler nedeniyle geliri azalan ya da gideri artan
bireyin yasamini idame ettirmesinde, sosyal giivenlik sistemi tarafin-
dan sunulan hizmetler ve yapilan 6demeler biiyiik 6nem kazanmakta-
dir'. Bununla birlikte kisinin kendi kusurundan ya da Sosyal Giivenlik
Kurumu'nun (SGK) hatali isleminden kaynaklanan gesitli hallerde, SGK
tarafindan yapilan 6demelerin hukuki temeli ortadan kalkabilmekte, s6z
konusu 6demeler yersiz nitelik kazanabilmekte ve ilgililerden iade etme-
leri istenebilmektedir. Bu yondeki temel diizenleme 5510 sayili Sosyal
Sigortalar ve Genel Saglik Sigortas: Kanunu md.96°da yer almaktadir.

Ogretide 5510 sayili Kanun md.96 hiikmiiniin zaman bakimindan
uygulanmasi, iade yiikiimiiniin kapsami ve SGK'nin geri alma talebinin
tabi oldugu zamanagimu siiresi ele alinmakta ve degerlendirilmektedir.

TOBB Ekonomi ve Teknoloji Universitesi Is ve Sosyal Giivenlik Hukuku Anabilim Dali
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koylii, Resul: “Sosyal Sigortalar Kurumunca Yapilan Fazla ya da Yersiz Odemelerin Geri
Alinmast”, Kamu-Is, Cilt:13, Say:3, Y11:2014, 5.25 vd. Yiicel Bordur, Mehtap: Tiirk ve
Avrupa Birligi Sosyal Giivenlik Hukukunda Oliim Sigortasi, Ankara 2021, 5.219-228.
Gékalp Civan, Arzu: Sosyal Giivenlik Hukukunda Oliim Sigortasi, Yayimlanmamus
yuksek lisans tezi, Ankara 2019, s.210-215, 237-241. Hactoglu, Arzu: “Bosanilan Egle
Siirdiiriilen Birlikteliklerin Neden Oldugu Yersiz Odemeler”, Prof. Dr. Savag Tagkent’e
Armagan, Istanbul 2019, 5.1092-1099. Kirmiz1, Evran: “Sosyal Giivenlik Hukukunda
Fazla ve Yersiz Odemelerin Geri Alinmast’, Cilt:15, Say1:58, Y11:2018, 5.532 vd.
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Ancak fazla ve yersiz 6demelerin geri alinmasi, SGK’'nin bagladig: gelir
ya da aylikla geginen bireylerin biiytik giiglikklerle karsilasmasina, ayrica
fazla veya yersiz 6demenin yillar sonra tespiti durumunda geri 6deme yii-
kimlistintin ozellikle yas1, meslegi vb. nedenlerle 6rnegin prim 6deme
giin sayis1 konusundaki hata ya da eksikligi telafi edemeyecek duruma
diismesine neden olabilmektedir. Bu durum sosyal devlet ilkesi ve sosyal
giivenlik hakk: bagta olmak tizere fazla ve yersiz 6demelerin geri alin-
masina yonelik diizenlemenin Anayasa’ya aykirihigi iddiasin1 giindeme
getirmektedir. Anayasa Mahkemesi'nin somut norm denetimi sonucu
verdigi iki kararinda® ise diger gerekgelerin yani sira 5510 sayili Kanun
md.96 hitkmiiyle kanuna aykir sekilde yapilan 6demelerin geri alinma-
sinin amaglandigl, Anayasa’ya aykiriliktan s6z edilemeyecegi belirtilerek,
itirazin reddine karar verilmistir.

Buna karsilik bireysel bagvuru sonucu verilen ¢ok sayida kararda®,
miilkiyet hakkina yapilan miidahalenin 6l¢ili olmadigi, SGK’nin iyi yo-
netim ilkelerine uygun davranmadigi benimsenerek, hak ihlali sonucuna
ulagilmustir. Bu itibarla fazla ve yersiz 6demelerin geri alinmasi agisindan
hak ihlali iddialarinin engellenmesi, Anayasa’ya ve hakkaniyete uygun bir
sonuca ulagilmasi bakimindan mevzuatimizda yapilabilecek degisiklik-
lerin ya da Anayasa’ya uygun yorum cergevesinde dikkate alinabilecek
hususlarin ele alinmas isabetli olacaktir.

Anahtar Kelimeler: Fazla ve Yersiz Odemeler, Sosyal Devlet, Sos-
yal Giuivenlik Hakki, Miilkiyet Hakki, Bireysel Bagvuru

> AYM, 10.02.106, E.2015/97, K.2016/10, AYM, 12.07.2017, E.2017/44, K.2017/118,
https://kararlarbilgibankasi.anayasa.gov.tr/, 10.03.2021.

* Ornegin; AYM, 12.02.2020, Bagvuru No.:2017/18560, Basvurucu: Kemal Ozcan,
AYM, 28.11.2018, Bagvuru No.:2015/18918, Bagvurucu: Ummii Cakar, https://karar-
larbilgibankasi.anayasa.gov.tr/, 10.03.2021.
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Recalling of Inappropriate and Over Payments
by Social Security Institution in the Light
of Decisions of Constitutional Court

Asst. Prof. Dr. Orhan Ersun Civan”

The services and the payments provided by the social security
system are of great importance in the survival of the individual whose
income decreases or expenses increase due to the social risks he/she
faces®. However, in various cases caused by the individual’s own fault
or the improper operation of the Social Security Institution (SGK), the
legal basis of payments provided by SGK may disappear, these payments
may become inappropriate and interested parties may be asked to return
them. The main regulation regarding this issue is included in article 96 of
the Social Insurance and General Health Insurance Law No. 5510.

In the doctrine, the enforcement ratione temporis of Article 96 of
Law No. 5510, the scope of the repayment obligation and the statute of
limitations to which the SGK’s request for recall is subject are discussed®.
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However, the repayment of inappropriate and over payments may cause
great difficulties for individuals living on income or pension provided
by the SGK. It may also cause the interested party, faced with the repay-
ment obligation, to fall into a situation where it cannot compensate for a
mistake or the lack of premium days. This situation brings up the claim
that the regulation regarding with recalling of inappropriate and over
payments is unconstitutional. In two decisions’ of the Constitutional
Court as a result of concrete judicial review have been rejected the claims
that article 96 of Law No. 5510 are unconstitutional.

Although in many decisions® given as a result of individual applica-
tion have been adopted that the intervention to the property right was
not proportional and the SGK did not act in accordance with the prin-
ciples of good administration, as a result it is concluded violation of right.
In this respect, it is necessary to evaluate possible amendments in our
legislation or to review considerations within the frame of interpretation
in conformity with the constitution.

Keywords: Inappropriate and Over Payments, Social State, Right
to Social Security, Right to Property, Individual Application
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Anayasa Mahkemesi Karari Ardindan
Mazbut ve Miilhak Vakiflarda Tevliyet
Hakkina Iligkin Degerlendirmeler

Dr. Ogr. Uyesi Mehmet Ozgiir Avc*

Osmanl tatbikatinda vakif, bir mali milkiyetten ¢ikarip menfaat-
lerini belli sartlarla, ebedi olarak bir hayir cihetine tahsis etmek olarak
tanimlanabilir. Osmanli déneminde kurulan ve varlhigini giiniimiizde de
devam ettiren vakiflarda “tevliyet (yonetim)” ile ilgili meseleler yarg:
organlarini mesgul etmeye devam etmektedir.

2762 sayih milga Vakiflar Kanunu'nda, 5737 sayih Vakiflar
Kanunu'nda ve Vakiflar Yonetmeliginde Osmanlinin mirasi olan vakif
milessesesinin yasgatilmasi adina tevliyete iligkin hitkiimlere de yer ve-
rilmis; boylece vakfedenin soyundan gelen kisilere vakfiyede taninan
haklar belirli sartlar cercevesinde korunmustur.

Vakfedenin iradesine uygun olarak vakfin amacinin gergeklestirile-
bilmesi igin vakfedilenin titizlikle korunmasi, isletilmesi ve elde edilen
gelirin dagitilmas1 gerekir. Miilhak vakiflarin nasil yonetilecegi, bu
vakiflarin malvarh@ini, vakif sartlarini ve vakfedenin isteklerini igeren
vakfiyelerde belirtilmistir. Milhak vakiflar, vakfiyedeki sartlara gore
Vakiflar Meclisi tarafindan atanan yoneticiler tarafindan idare ve temsil
edilmektedir. Mazbut vakiflar ise Vakiflar Genel Miidiirligi'ntin vesayeti
altina alinan 6zel hukuk hitkiimlerine tabi tizel kisiler olup, bu vakiflarin
yonetimi ve temsili hukuki statiilerinin korunarak yasatilmalar: amacryla
Vakiflar Genel Mudiirliigii'ne aittir.

5737 sayilh Kanunun 7. maddesinde, on yil siireyle yonetici ata-
namayan veya yonetim organi olusturulamayan miilhak vakiflarin da

" Marmara Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali
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mahkeme kararryla Vakiflar Genel Miudirligiince yonetilecegi ve temsil
edilecegi diizenlenmistir. Ayn1 maddede 5737 sayil Kanunun yiirirlige
girmesinden 6nce mazbut vakiflar arasina alinan vakiflarla, 5737 sayili
Vakiflar Kanunu'na gore mazbut vakiflar arasina alinan vakiflara bir daha
yonetici segimi ve atamasi yapilamayacag belirtilmistir. Bu diizenleme
uyarinca on yil yonetici atanamayan miilhak vakiflar da mazbut vakif
sayilarak, yonetimi tamamen Vakiflar Genel Midiirligine birakilmugtur.

Anayasa Mahkemesi, vakfedenin soyundan gelen ve vakfiyeye gore
tevliyet hakki bulunan kiginin bu hakkini kullanamamasinin Anayasa’nin
3S. maddesinde diizenlenen “miilkiyet hakkini” ihlal ettigi yoniindeki
bireysel bagvurusuna iligkin olarak, miilhak vakfin Vakiflar Genel Mi-
dirligi tarafindan mazbut vakiflar arasina alinmasinin tevliyet hakkina
sahip olabilecek vakif evladi olan bagvurucu yontinden miilkiyet hakkina
miidahale tegkil ettigine karar vermistir'.

Bu karardaki tespit ve degerlendirmeler 15131nda hukuki sorun, 5737
sayili Kanunda yer alan tevliyete iliskin hiikiimlerden ¢ikan sonuglarin
vakfedenin iradesiile ne kadar uyumlu oldugudur. Vakifta asil olan vakfe-
denin iradesine iistiinlitk tanimaktir. Vakfeden, vakfettigi mallarin yoneti-
mini kendi soyundan gelenlere sart kilmis ise yonetim hakk: vakfiyedeki
sartlara gore oncelikle bu kisilere aittir. Miilhak vakiflarin denetimi Vakif-
lar Genel Mudiirliigii'ntin gorevleri arasindadir. Kanun geregi yonetimin
Vakuflar Genel Midiirliigiine birakildigi durumlarda ise yonetim hakk:
kapsaminda vakif mallarindan azami menfaatin saglanip saglanmadiginin
ve elde edilen menfaatin vakfedenin iradesine uygun olarak hayir ama-
cryla kullanilip kullanilmadiginin denetlenmesi zorunludur. Vakiflar Ge-
nel Midirliginiin $737 sayih Kanun m. 37 uyarinca 5018 sayili Kamu
Mali Yonetimi ve Kontrol Kanunu hiikiimleri gergevesinde genel olarak
denetime tabi olmasinin bu konunun gerektirdigi 6zel denetim agisindan
yeterli olmayacag disiinilmektedir.

Anahtar Kelimeler: Vakif, Tevliyet, Miilkiyet Hakki, Denetim,
Menfaat

' Bagvuru Numarasi: 2014/5871, Karar Tarihi: 6/7/2017.
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Assessments Regarding the Right to Administration
in Mazbut and Mulhak Foundations after
the Constitutional Court Decision

Asst. Prof. Dr. Mehmet Ozgiir Avci*

The foundation in the Ottoman exercise; It can be defined as re-
moving a property from ownership and allocating its interests to a be-
neficent cause under certain conditions forever. In the foundations that
were established in the Ottoman period and continue their existence
today, issues related to “tevliyet (administration)” continue to occupy
the judicial organs.

In the abrogated Foundations Law numbered 2762, the Founda-
tions Law numbered 5737 and the Foundations Regulation, the provi-
sions regarding the foundation institution, which was the legacy of the
Ottoman Empire, were also included; Thus, the rights granted to the
descendants of the endower in the endowment were protected under
certain conditions.

In accordance with the will of the endower, the endowed must be
carefully protected, operated and the income obtained must be distrib-
uted in order to achieve the purpose of the foundation.

The management of miilhak foundations is specified in the endow-
ment, which include the assets of these foundations, the foundation
conditions and the requests of the endower. Miilhak foundations are
managed and represented by the directors to be appointed by the Foun-
dations Council according to the conditions in the endowment. Mazbut
foundations, on the other hand, are legal entities subject to private law
provisions under the guardianship of the General Directorate of Foun-
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dations, and the management and representation of these foundations
belong to the General Directorate of Foundations in order to protect
their legal status.

In Article 7 of Law No. 5737, it is regulated that miilhak founda-
tions, for which a manager cannot be appointed or a management organ
cannot be established for ten years, will be managed and represented by
the General Directorate of Foundations by court decision. In the same
article, it was stated that no more managers could be elected and appoint-
ed to the foundations that were included among the mazbut foundations
before the entry into force of the Law No.5737, and the foundations that
were included among the mazbut foundations according to the Law on
Foundations. In accordance with this regulation, miilhak foundations,
which cannot be appointed for ten years, shall be deemed to be mazbut
foundations and their management is completely left to the General Di-
rectorate of Foundations.

Regarding the individual application of the Constitutional Court
claiming that the inability of the person who is a descendant of the en-
dower and who has the right to manage according to the foundation,
violates the “property right” regulated in Article 35 of the Constitution,
the inclusion of the miilhak foundation among the mazbut foundations
by the General Directorate of Foundations Decides that it constitutes an
interference with the property right on the part of the applicant.

In the light of the determinations and evaluations in this decision,
the legal problem is how the results of the provisions regarding manage-
ment in Law No. 5737 are compatible with the will of the foundation.
The main thing in the foundation is to give superiority to the will of the
endower. If the management of the assets endowed by the endower has
been stipulated by its descendants, the management right belongs pri-
marily to these persons according to the conditions in the foundation.
The auditing of miilhak foundations is among the duties of the General
Directorate of Foundations. In cases where the management is left to
the General Directorate of Foundations as per the law, it is obligatory to
inspect whether the maximum benefit is obtained from the foundation
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properties within the scope of the management right and whether the
benefit obtained is used for charitable purposes in accordance with the
will of the endower. Law No. 5737 of the General Directorate of Foun-
dations. 37, it is generally subject to audit within the framework of the
provisions of the Public Financial Management and Control Law No.
5018. However, it is considered that this audit will not be sufficient for
the special audit required by this issue.

Keywords: Foundation, Administration, Property Right, Auditing,
Benefit






Is Hukukunun Efendisi Hakimler Midir?
Hakl1 Nedenle Fesihte Olciiliiliik Ilkesi
Uzerinden Bir Durum Degerlendirmesi

Ar. Gor. Dr. Gokhan Tiire*

Anayasa'nin 6zel hukuk iligkileri tizerindeki etkisinin en ¢ok tarti-
sildig1 alanlarin baginda hig siiphesiz is hukuku gelmektedir. Hatta temel
hak ve ozgiirliklerin 6zel hukuk iliskileri tizerinde etki gosterip gostere-
meyecegine iligkin tartigmalarin temelinde is hukuku uyusmazliklarinin
bulundugu ve temel haklarin dogrudan yatay etkisi teorisini temellen-
diren yazarlarin agirlikli olarak is hukuku alaninda eserler irettikleri
goriilmektedir. Bu hukukgulardan birisi de Franz Gamillscheg olup, yazar,
temel hak ve 6zgiirliiklerin is iligkilerine etkisini tartistig1 makalesinde’,
bu bildiriye ilham veren su ciimleyi kullanmaktadir: “Hdkim, is hukuku-
nun gercek efendisidir.” Is sozlesmesinin, en nihayetinde bir 6zel hukuk
sozlesmesi oldugu dikkate alindiginda, bu ifadenin hayli iddiali oldugu
soylenebilmektedir. Zira 6zel hukukun evrensel bir ilkesi olarak sozles-
me; taraflar1 i¢in kanun hitkmiindedir®. O halde 6zel hukuk iligkilerinin
efendisi hakim degildir; bu paye kanun koyucunun ¢izdigi sinirlar ige-
risinde kalmak kaydiyla s6zlesmenin taraflarina aittir. Bununla beraber
Tirk hukuk uygulamasinda is davalarina bakmakla gérevli hakimlerin,
Gamillscheg’i hakli ¢ikaracak o6l¢tide is hukuku uyusmazhiklarma mii-
dahale ettikleri goriilmektedir. Hakimler, is hukuku uyusmazliklarina
miidahale ederken bilhassa 6l¢uliiliik ilkesinden yararlanmakta ve bunun
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sonucunda Ol¢iililiik ilkesi, is yargilamasinda adeta sihirli bir degnege
doniiserek dokundugu her uyusmazlikta hikimin hakkaniyete gore karar
vermesini saglamaktadir. Nitekim Yargitay'in yerlesik ictihadinda, kanun-
da aranmamasina ragmen igveren hakli nedenle fesih hakkini kullanirken
olculiliik ilkesine uygun davranmakla yikimli tutulmaktadir®. Oysaki
hukuki giivenlik ilkesinin bir geregi olarak is hukuku uyusmazliklarinin
esas olarak is hukuku mevzuatindaki hitkiimler ¢ercevesinde ¢oziimlen-
mesi, olgililik ilkesine ise ancak belli sartlarin varligi halinde ve istisnai
olarak bagvurulmasi gerekmektedir. Zira is hukuku kurallarryla genellikle
iscinin korunmasi amaci izlenmekteyse de, taraflar arasindaki hassas
dengenin gozetildigi hukuk kurallar1 da bulunmaktadir. Bu nedenle her
tirden uyusmazhgn olcililik ilkesinin denetimine tabi kilinmasi, is
hukukunda hassas denge ilkesinin g6z ardi edilmesine yol agmaktadir. Bu
bakimdan igverenin hakli nedenle fesih hakkinin, birkag istisnai durum
haricinde, olgililik ilkesinin denetimine tabi tutulmasindan vazgeil-
mesi gerekmektedir.

Anahtar Kelimeler: Temel Haklar, Yatay Etki, Dogrudan Yatay
Etki, Hakli Nedenle Fesih, Olgiiliiliik Ilkesi

* Bkz. Yargitay 9. H. D,, E. 2019/4548, K. 2019/14050, T. 24.06.2019; E. 2017/6449, K.
2017/17377,T.02.11.2017; E. 2007/14313, K. 2008/6730, T. 28.03.2008.
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Are Judges the Master of Labor Law? An
Evaluation of the Principle of Proportionality
on Termination for Just Cause

Res. Asst. Dr. Gokhan Tiire*

Beyond any doubt, labor law is one of the primary areas where the
constitution’s effect on private law relations is discussed the most. Yet,
it can be observed that; discussions on whether fundamental rights can
effect private law relations or not, derives from labor law, and the authors
who justify the theory of the direct horizontal effect have published their
academic works mainly in the area of labor law. Franz Gamillcheg, one
of the authors who mentioned thereof, notes the below statement in his
article® about the effect of fundamental rights on employment relations
that inspired this paper: “The judges are the true masters of labor law.”
Considering the fact that the employment contract is a private law con-
tract once for all, the related statement can be evaluated fairly asserted.
Yet as a universal principle of private law; the contract has the force of law
for the contractor parties’. Under these circumstances, the judge shall
not be evaluated as the master of private law relations since this honor is
held by the contractor parties within the regulative limits implemented
by the legislator. Along with these, the interference of the judges can be
seen in Turkish tribunal practice in a way that accounts for Gamillscheg’s
statements. The judges utilize the principle of proportionality, particu-
larly when interfering the labor law disputes, and as a result, the principle
of proportionality evolves into so mentioned magic wand, which ensures
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equity in every dispute it affects. Thus, according to Turkish Suprem-
ecourt’s settled case-law®, the employer shall be obliged to comply with
the requirements of the principle of proportionality when exercising the
right of termination for just cause, even the related burden is not required
by law. However, the disputes derive from the labor law shall resolve un-
der labor law regulations as a necessity of the legal certainty principle,
and the principle of proportionality shall apply exceptionally only in
certain conditions. Even if the labor law aspires to protect employees’
interests with labor law regulations, there are provisions that oversee the
delicate balance between the parties. Consequently, subjecting all kinds
of disputes to the control of the principle of proportionality causes the
neglection of the principle of delicate balance in labor law. In this respect,
except for a few exceptional cases, the employer’s right of termination
for just cause should be waived from being subject to the control of the
principle of proportionality.

Keywords: Fundamental Rights, Horizontal Effect, Direct Hori-
zontal Effect, Termination for Just Cause, The Principle of Proportional-

ity
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16. OTURUM / SESSION 16






Aile Hayatina Saygi1 Hakki Baglaminda
Yabancilarin Sinir Dis1 Edilmesi

Dr. Ogr. Uyesi Mine Tan Dehmen*

Devlet egemenlik yetkisinin bir sonucu olarak yabancilarin tlkeye
kabuliinii gesitli menfaatleri gozeterek sinirlandirabildigi gibi, menfaat-
leriyle bagdasmayan bir takim faaliyetlerde bulunan yabancilar: sinir digt
edebilir. Sinir dis1 etme yabancinin temel hak ve 6zgiirliikleri arasinda yer
alan kisi dokunulmazligy, kisi hiirriyeti ve seyahat hiirriyetine getirilen bir
sinirlamadir.

Tirkiye'de aile tiyeleriyle birlikte yasayan yabancilarin sayisi zaman-
la 6nemli bir artis gostermistir. Yabanci hakkinda verilen sinir dis1 etme
karar1 baz1 hallerde, ilgili yabancinin Tiirkiye’de yasayan aile iiyelerinden
ayrilmasi neticesini dogurabilir. Yabancilarin sinir dis1 edilmesi miiesse-
sesini ilk kez sistematik ve etrafli bir diizenlemeye kavusturan 6458 say1ili
Yabancilar ve Uluslararasi1 Koruma Kanunu (YUKK) 54. maddesinde
sinir dig1 etme sebeplerine yer vermistir. YUKK'un SS. maddesinde hak-
larinda sinir dig1 etme sebepleri bulunsa dahi bazi yabancilar bakimindan
sinir dig1 karari alinamayacagi 6ngorilmistiir. Aile baglarinin varligi ise,
sinir digt kararinin alinmasini engelleyici bir hal olarak diizenlenmemistir.

Diger yandan Tiirk hukuk diizeni aile kurumuna 6zel bir 6nem atfe-
derek, hassasiyetle yaklagmaktadir. Herkesin aile hayatina sayg1 gosteril-
mesini isteme hakkina sahip oldugu, Anayasa'nin 20. maddesiile giivence
altina alinmistir. Anayasanin 41. maddesi ise ailenin Tirk toplumunun
temeli oldugunu, devletin de ailenin huzur ve refahinin korunmasi ko-
nusunda gerekli tedbirleri alacagini 6ngérmektedir. Anayasa hiikiimleri,
yasama, yiiriitme ve yarg organlarini, idare makamlarini ve diger kurulug
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ve kigileri baglayan temel hukuk kurallaridir (AY md.11). Bu itibarla her
ne kadar smir dis1 etme kararlari bakimindan aile baglarinin varligina
YUKK’da bir etki taninmamug olsa da, sinir dig1 etme kararlari ile bu
kararlarin icrasinin, yabancilar igin de bir temel hak olarak diizenlenmis
olan aile yagamina saygi hakki ve ilgili sinirflandirma kriterlerine uygun
olmasi anayasal bir gerekliliktir. Bununla birlikte Tiirkiye'deki aile bag-
lar1 g6z ard1 edilerek verilen sinir dis1 etme kararlarinin, yabancinin aile
hayat1 tizerinde olumsuz etkiler dogurmasi s6z konusu olabilir. Boyle bir
durum, somut olayda Anayasanin 20. maddesiyle giivence altina alinan
aile hayatina sayg1 hakkinin ihlali anlamini tagiyabilir.

Tirk hukukunda sinir dig1 etme kararlarinin idari makamlar tara-
findan verilmesi, idarenin sinir dis1 kararlarinin idari yargi denetimine
tabi olmasi, ancak idare mahkemesince bu konuda verilen kararlarin
kesin olmasi kargisinda verilen sinir dis1 kararlarinin aile hayatina saygi
hakki baglaminda ancak Anayasa Mahkemesi ve Avrupa Insan Haklart
Mahkemesinde gergek anlamda bir denetim imkéinina kavusabildigi
soylenebilir.

Teblig kapsaminda, Anayasa ile glivence altina alinan aile hayatina
saygt hakki baglaminda sinir digi kararlari, mevzuat, uygulama ve 6zel-
likle bireysel bagvuru tizerine Anayasa Mahkemesi tarafindan verilen ka-
rarlar gercevesinde —Avrupa Insan Haklar1 S6zlesmesi sistemi de dikkate
alinmak suretiyle— ele alinacaktir.

Anahtar Kelimeler: Aile Hayati, Ailenin Korunmasi, Aile Hayatina
Sayg1 Hakki, Sinir Dig1, Yabanci, Anayasa, Yabancilar ve Uluslararasi Ko-
ruma Kanunu, Anayasal Denetim
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Expulsion of Aliens in the Context of the
Right to Respect for Family Life

Asst. Prof. Dr. Mine Tan Dehmen*

As aresult of its sovereign power, the state can expel people who en-
gage in activities incompatible with its interests. Expulsion is a restriction
on the rights to personal inviolability, personal liberty, and the freedom
of movement, which are part of the fundamental rights and freedoms
of aliens. For this reason, it is constitutionally required that aliens can
only be expelled in accordance with the internal legal provisions and the
international law (T.Const.Art.16).

Over time, the number of aliens living along with their family
members in Turkey has considerably increased. In some cases, the expul-
sion orders may give rise to the separation of expelled person and his/
her family members living in Turkey. The grounds for expulsion have
been regulated in Article 54 of the Turkish Law No0.6458 on Aliens and
International Protection. Article SS states that even if there are grounds
for expulsion, the expulsion cannot be ordered for aliens in certain situ-
ations. However, having family ties in Turkey has not been regulated as a
situation preventing expulsion orders.

Turkish law attaches great importance to the institution of family.
It is constitutionally guaranteed that everybody has the right to respect
for his/her family life (T.Const.Art.20). Furthermore, Article 41 of the
Turkish Constitution states that family is the foundation of the Turkish
society and the State shall take the necessary measures to protect peace
and welfare of the family. The constitutional provisions are fundamental
legal rules binding upon legislative, executive and judicial organs, and ad-
ministrative authorities and other institutions and individuals (T.Const.
Art.11). Although the effect of the existence of family ties over expulsion
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orders is not recognised in Turkish Law No.6458, the compliance of ex-
pulsion orders with the right to respect for family life and the relevant re-
striction criteria is a constitutional requirement. However, the expulsion
of an alien may be ordered disregarding his/her family ties in Turkey,
and may damage his/her family life. Such a situation may mean, in the
concrete case, a violation of the right to respect for family life, which is
constitutionally guaranteed.

In Turkish Law, the expulsion orders are rendered by administra-
tive authorities. These orders are subject to the judicial control of the
administrative courts, and the decisions of the administrative courts
regarding the expulsion orders are final. Consequently, it can be said that
the control of the expulsion orders in terms of the right to respect for
family life may actually be carried out by the Constitutional Court and
the European Court of Human Rights.

The presentation aims to provide a general examination of the
expulsion of aliens in the context of the right to respect for family life,
within the framework of the legislation, legal practice, and especially the
decisions rendered by the Constitutional Court, considering the system
of the European Convention on Human Rights.

Keywords: Family Life, Protection of Family, Right to Respect For
Family Life, Expulsion, Aliens, Constitution, Law on Aliens and Interna-
tional Protection, Constitutional Control



Avrupa Insan Haklar1 S6zlesmesi
(AIHS) Ek 7 No’lu Protokol’iin 1.
Maddesindeki Usuli Giivencelerin
Yabancilar Bakimindan Uygulanmasi

Dr. Ogr. Uyesi Cahit Agaoglu*

Yabancilarin sinir dist edilmesi halinde iskence yasagi, ozel aile
hayatina sayg: ve etkili bagvuru hakki kapsaminda bagvurabilecegi yol-
larla sahip oldugu bir takim usuli giivenceler bulunmaktadir. Bu haklarin
kapsamina girmeyen durumlarda, yabancilarin sinur disi edilmesi tizerine
uygulanacak usuli giivenceler i¢in yapilacak bireysel bagvurularda ise
oncelikle adil yargilanma hakkinin uygulanabilirligi konusu giindeme
gelmektedir. Avrupa Insan Haklar1 Mahkemesi (AIHM) ve Anayasa
Mahkemesi (AYM) ictihatlarina baktigimizda, yabanci veya vatandas
ayrimu yapmadan herkes i¢in adil yargilanma hakkini koruma altina alan
maddelerin, yargilamanin yalnizca medeni hak ve yiikiimliliiklere veya
sug isnadma iligkin olmasi durumunda uygulama alani buldugu goril-
mektedir. Dolayisiyla yabancilarin smnir disi edilmeleri halinde sahip
olmasi gereken usuli giivencelerin bu maddeyle korunmadig: gozlemlen-
mektedir. Kaldi ki, ATHM'in, sinir dis1 etme kararlarini adil yargilanma
hakkinin kapsaminda degerlendirmedigi ve ATHS Ek 7 No'lu Protokol’iin
1. maddesinin bu amagla kabul edildigine dikkat ¢ektigi goriilmektedir.
Bu nedenle, Tiirkiye bakimindan 1 Agustos 2016 tarihinde yirirluge
giren Ek 7 No'lu Protokol’tin 1. maddesinin sinir dis1 edilen yabancilarin
sahip olmasi gereken usuli giivenceleri saglamasi beklenmektedir.

Diger taraftan ilgili maddede, usuli giivencelerden yalnizca yasal
olarak ikamet eden yabancilarin yararlanacagi anlagilmaktadir. “Yasal ola-
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rak ikamet etme” kriteri ise ilgili tilkenin i¢ hukukuna gore belirlenecek
bir statiidir. Usuli giivencelerin bu derece daraldig: bir alanda Yabancilar
hukukunun tanimlamalar1 hakkin korumasinin kapsamini belirlemekte
6nem kazanmakta, milletleraras: 6zel hukukun Anayasa hukuku ile pay-
lagtig1 6nemli alanlardan birini olusturmaktadir.

Bunun otesinde, bireysel bagvurularda AYM’nin yetki alam
Anayasada ve AIHS’te garanti altina alinmig olan hak ve dzgiirliiklerle
sinirhdir. Bu baglamda Anayasa'da dogrudan dizenleme alani bulmayan
ve yabancilarin sinir dis1 edilmelerine dair usuli giivenceleri diizenleyen
Ek 7 No'lu Protokol'iin 1. maddesinin AYM’nin 6niine gelen herhangi
bir bireysel bagvuruda bagka bir hakk: ilgilendirmedigi siirece kabul
edilemeyecegi gozlemlenmektedir. Bu durumda hem yasal olarak ikamet
etme kriteri hem de AYM nin yetki alanindan dogan kisitlamalar yaban-
clarm sinir dist edilmelerine iliskin usuli giivencelere ikili bir sinirlama
getirmis bulunmaktadur.

Sonug olarak, bir yandan Tirkiye'de yasal olarak ikamet eden
yabancilarin AYM’ye bireysel bagvuruda bulunmasi, diger yandan da
Tiirkiye'de yasal olarak ikamet etmeyen yabancilarin AIHM’e bireysel
bagvuruda bulunmasi, usuli giivenceler bakimindan kabul edilemez du-
rumlar olarak karsimiza ¢ikmaktadir. Usuli giivencelerini ileri siirebilecek
herhangi bir mekanizma bulamayan yabancilarin durumu ise iki disip-
linin kesistigi bu noktada tartisilmaya deger bir konu tegkil etmektedir.
Bu tebligde amaglanan da bu ikili sinirlamayi tartigmak, anayasa ve insan
haklar1 hukukunun yabancilar hukukuna yansimalarimi ATHS’e Ek 7
No’lu Protokol'iin 1. maddesi kapsaminda irdelemektir.

Anahtar Kelimeler: Avrupa Insan Haklari Mahkemesi, Anayasa
Mahkemesi, Sinir Dig1, Usuli Giivence, Avrupa Insan Haklar1 Sézlesmesi
Ek 7 No’'lu Protokol
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Application of Procedural Safeguards

in Article 1 of The Protocol No. 7 to the
European Convention on Human Rights
(ECHR) Relating to Expulsion of Aliens

Asst. Prof. Dr. Cahit Agaoglu*

When expelling aliens, there are ways to apply within the scope of
the prohibition of torture, respect for private and family life and the right
to effective application and some procedural safeguards. In alien expul-
sion cases not falling within this scope, in individual applications for
procedural guarantees, the right to a fair trial can take precedence. Case
law of the European Court of Human Rights (ECtHR) and the Consti-
tutional Court (CC) protects the right to a fair trial without discrimina-
tion between foreigners and citizens, but is only applicable when related
to civil rights and obligations or criminal charges. Therefore, the article
does not protect procedural safeguards for aliens facing expulsion. More-
over, the ECtHR does not consider expulsion within the scope of the
right to a fair trial, and considers Article 1 of Protocol No. 7 to the ECHR
acceptable for this purpose. Therefore, under Article 1 of Protocol No. 7,
applicable since August 1, 2016 in Turkey, aliens facing expulsion should
have procedural guarantees.

The relevant article stipulates that only legally resident foreigners
can benefit from procedural guarantees. “Legal residence” is a status de-
termined according to domestic law of the relevant country. Because of
this narrowing, definitions within the Law of Aliens gain importance for
determining the scope of rights protections, and constitute an important
area shared between International Private Law and Constitutional Law.
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Beyond this, the CC’s jurisdiction in individual applications is lim-
ited to the rights and freedoms guaranteed by the Constitution and the
ECHR. Article 1 of Protocol No. 7 does not include direct regulation
in the Constitution and regulates procedural guarantees regarding the
expulsion of aliens, and cannot be accepted in any individual application
before the CC unless it concerns another right. In this case, both the le-
gal residence criterion and jurisdictional restrictions of the CC present a
dual limitation to procedural guarantees in alien expulsion trials.

As aresult, individual applications to the ECtHR by aliens, whether
legal residents or not, do not have adequate procedural safegaurds. The
fact that aliens cannot find any mechanism by which to assert their pro-
cedural guarantees constitutes an issue worth discussing at this point
where these two disciplines intersect. The purpose of this communiqué
is to discuss this dual limitation, and to examine the reflections of the
Constitution and Human Rights Law on Law of Aliens within the scope
of Article 1 of Protocol No. 7 to the ECHR.

Keywords: European Court of Human Rights, Constitutional
Court, Expulsion, Procedural Guarantees, European Convention on Hu-
man Rights Protocol No 7



Adil Yargilanma Hakkinin Etkin
Kullanim1 Agisindan Adli Yardim
Kurumu ve Yabancilarin Durumu

Dr. Ogr. Uyesi Didem Kayalt*

Insan Haklar1 ve Temel Ozgiirliiklerin Korunmasma Iligkin
Sozlesmenin 6. maddesi ile teminat altina alinmis olan adil yargilanma
hakki, yargilamaya iliskin temel haklarin en 6nemlisi olarak nitelendiril-
mekte ve taraflara dava agabilmek, iddialarini ileri siirebilmek ve savun-
malarini yapabilmek agisindan egitlik ilkesi gergevesinde makul ve uygun
usuli ¢areler sunulmas: seklinde tanimlanmaktadir. 1982 Anayasasi’nin
36. maddesinde de paralel bicimde herkesin mesru vasita ve yollardan
faydalanmak suretiyle yargi mercileri 6niinde davaci veya davali olarak
iddia ve savunma ile adil yargilanma hakkina sahip oldugu diizenlenmis-
tir. Adil yargilanma hakkinin unsurlarindan olan mahkemeye/adalete
erisim hakki, hukuki dinlenilme hakki ve silahlarin esitligi ilkesi gibi
yargilamanin tabi oldugu temel ilkeler ile yakin baglantis1 nedeniyle adli
yardim kurumunun, adil yargilanma hakkinin etkin kullanimi agisindan
son derece 6nemli oldugu kabul edilmektedir. Zira en genel hatlariyla
yargilama giderleri ile avukat masraflarin1 kargilayamayacak durumda
olan kisilere muafiyet saglanmasi olarak ifade edilebilecek adli yardim
kurumu, ekonomik olarak giigsiiz konumda olan kisilere davaci olarak
iddialarini ileri stirebilmek, davali olarak da savunmalarini yapabilmek
imkani sunmaktadir.

Sozlesme’nin 6. maddesi ile Anayasa'nin 36. maddesi incelendigin-
de, anilan maddelerle giivence altina alinan haklarin vatandag-yabanc
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ayrimi yapilmadan egitlik ilkesi dahilinde herkese tanindig1 goriilmek-
tedir. Bununla birlikte, hukukumuzda 6100 sayili Hukuk Muhakemeleri
Kanunu'nun (HMK) 334 ila 340. maddeleri arasinda diizenlenen adli
yardim kurumundan yabancilarin yararlanabilmesi karsihiklihk sartina
baglanmustir. Adli yardim kurumunun 6zellikle mahkemeye erisim hakk:
ile yakin iligkisi nedeniyle Avrupa Insan Haklar1 Mahkemesi (ATHM),
adli yardim saglanmasi ve saglanan adli yardimin etkinligi hususlarin,
So6zlesme’nin 6. maddesinin 1. fikrasi gergevesinde degerlendirmektedir.
Bu kapsamda ATHM, adli yardimin bazi sartlara bagh olarak saglanabile-
cegini kabul etmektedir. Ancak, Sozlesme’ye tiye devletler bakimindan,
kanun koyucunun, AITHM’in mahkemeye erisim hakkinin sinirlandi-
rilmasi konusunda kabul ettigi ilkeleri dikkate alarak bireylere, onlari
keyfilikten koruyacak maddi giivenceler sunan bir sistem kurgulamasi
ve/veya mahkemelerin bu yerlesik ictihatlara uygun bir yorum yapmasi
onem arz etmektedir.

Sézlesme ile taninan haklar, devletlerin menfaatlerinin gozetilmesi
amaci tagimadigindan, taraf olunan milletlerarasi sozlesmeler ile bir
olctide etkisi azaltilmig olmakla birlikte, mevcut HMK diizenlemesinin
esas aldig1 ve tam da bu amaca hizmet eden kargiliklilik sartinin adil yar-
gilanma hakk: baglamindaki konumu, oldukga sorunludur. Bu tebligde,
adli yardim kurumu ile yabancilarin adli yardimdan yararlanabilmeleri
i¢in aranan kargiliklilik sart;, ATHM kararlarinda tespit edilen ilkeler ile
Anayasa Mahkemesi'nin bireysel bagvuru kararlarina yansiyan yaklagimi
gergevesinde degerlendirilecektir.

Anahtar Kelimeler: Adli Yardim, Adil Yargilanma Hakki, Kargilik-
lilik, ATHS, ATHM
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Legal Aid and Situation of Foreigners in Terms
of Effective Use of Right to a Fair Trial

Asst. Prof. Dr. Didem Kayalr*

Right to a fair trial, which is guaranteed by article 6 of the Conven-
tion for the Protection of Human Rights and Fundamental Freedoms, is
considered as the most important fundamental right related to adjudi-
cation, and is defined as providing parties with reasonable and suitable
procedural remedies within the principle of equality to file a lawsuit, to
argue claims and to make defences. In article 36 of the Turkish Constitu-
tion of 1982 it is also regulated that everyone has the right oflitigation ei-
ther as plaintiff or defendant and the right to a fair trial before the courts
through legitimate means and procedures. It is acknowledged that legal
aid is very important for the effective use of right to a fair trial because of
the close connection of it with the basic principles of adjudication such
as right to access court/justice, right to be heard and equality of arms,
elements of right to a fair trial. Since legal aid is a system which provides
exemption from court costs and attorneys’ fees to the people who cannot
afford them, it enables parties who are weak in economic sense to argue
their cases as plaintiffs and to defence themselves as defendants.

Examining article 6 of the Convention and article 36 of the Con-
stitution, it could be seen that the rights regulated in these articles are
guaranteed for everyone within the principle of equality without making
distinction between citizens and foreigners. Nevertheless, under Turkish
law legal aid, which is regulated in the articles between 334 and 340 of
the Code of Civil Procedure (CCP) numbered 6100, is only possible for
foreigners with the fulfilment of the reciprocity requirement. Because of
the close connection of legal aid especially with the right to access court,
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the European Court of Human Rights (ECHR) considers granting of le-
gal aid and the effectiveness of the aid granted under article 6(1). In this
context, ECHR acknowledges that some conditions may be imposed on
the grant of legal aid. However, it is important for the contracting states
legislatures, considering the principles set by the ECHR on the impair-
ment of right to access court, establish a system which offers individuals
substantial guarantees to protect them from arbitrariness and/or courts
make interpretation in accordance with the jurisprudence of the ECHR.

Since the rights guaranteed by the Convention do not aim to protect
the interests of the states, the status of reciprocity requirement, intro-
duced by the CCP and serves exactly this purpose, is very problematic
within the context of right to fair trial, even ifits effect is diminished by the
international conventions signed. In this study, legal aid and the reciproc-
ity requirement for the foreigners to access legal aid will be considered
within the principles set by the ECHR judgments and the attitude of the
Constitutional Court reflected in the individual application decisions.

Keywords: Legal Aid, Right to Fair Trial, Reciprocity, ECHR, ECtHR



Aile Hayatinin Korunmasi Hakki
Kapsaminda Ulkelerarasi Evlat Edinme

Dr. Ogr. Uyesi Ekin Omeroglu*

Ulkeleraras1 evlat edinme milletlerarasi 6zel hukukta igerdigi
menfaatin 6zelligi nedeniyle ayrica ele alinmasi gereken konularin ba-
sinda gelmektedir. Nitekim Cocuk Haklarina Dair Birlesmis Milletler
Sozlegmesi'nin m. 21/b diizenlemesinde, tilkelerarasi evlat edinmenin
ancak bir ¢ocugun kendi tlkesinde elverisli bir bi¢gimde bakilmasinin
miimkiin olmadig1 veya evlat edinecek veya yanina yerlestirilecek bir
ailenin bulunmadig1 durumlarda uygun bir ¢6ztim tegkil edilecegi kabul
edilmistir. Yine Cocuklarin Refahi ve Korunmast ile Ulusal Diizeyde Ev-
lat Edinme ve Aile Nezdinde Yerlestirmeye Iliskin Sosyal ve Yasal Ilkeler
Hakkinda Birlesmis Milletler Bildirisine goére, ¢ocuk agisindan birinci
derecede Onceligin kendi ailesi tarafindan bakilip buyttilmesi ilkesi
oldugu kabul edilmistir. Tirkiye Cumhuriyeti Anayasasi m. 41/3 diizen-
lemesi uyarinca da her ¢ocuk, korunma ve bakimdan yararlanma, yiiksek
yararmna agik¢a aykir1 olmadikga, ana ve babasiyla kisisel ve dogrudan
iligki kurma ve siirdiirme hakkina sahiptir. Bunun yaninda Tirkiye’nin de
taraf oldugu 1993 tarihli Cocuklarin Korunmasina ve Ulkeleraras1 Evlat
Edinmeye Iliskin Isbirligine Dair La Haye Sozlesmesi'nde de ¢ocugun
kendi ailesinde yetismesi gerektigi ve sadece ¢ocugun yiiksek menfaati
gerektirdigi takdirde tilkeleraras: evlat edinmenin miimkiin olabilecegi
esast kabul edilmigtir. Ulkelerarasi evlat edinmeleri sinirlama yéniinde-
ki yaklagim Tirk hukukunda, Kigiiklerin Evlat Edinilmesinde Aracilik
Faaliyetlerinin Yiiriitiilmesine Iligkin Tiiziik ile de diizenleme altina alin-
mustir.
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Ulkelerarasi evlat edinmenin konu edildigi Avrupa Insan Hak-
lar1 Mahkemesi (“AIHM”) kararlarinda, Avrupa Insan Haklar
Sozlesmesinin “Ozel Hayatin ve Aile Hayatinin Korunmast” baglikli m.
8 diizenlemesi yorumlanirken gerek Cocuk Haklarina Dair Birlesmig
Milletler Sozlesmesi'nin ve gerekse ¢cogu Avrupa Birligi tilkelerinin taraf
oldugu 1993 tarihli Cocuklarin Korunmasina ve Ulkeleraras: Evlat Edin-
meye Iliskin Igbirligine Dair La Haye Sozlesmesinin dikkate alindig
goriilmektedir. ATHM nin birgok kararinda evlat edinen ile evlat edinilen
arasindaki iligkinin bir aile yagamu tegkil ettigi ve m.8 kapsaminda ko-
rundugu kabul edilmigtir. ATHM nin bu igtihatlarinin yaninda ¢ocugun
tistiin yararinin vurgulandigy, yabanci bir iilkede gegerli olan ve ATHS m.
8 kapsaminda aile hayat1 olarak kabul edilen evlat edinmelerin koruna-
cagina dair kararlar1 da bulunmaktadir. Ornegin, Wagner ve JMW.L v.
Liiksemburg kararinda! ATHM, evlat edinme sartlarina uygulanacak hu-
kukun maddi hukuk hitkiimlerinin evlat edinmeye izin vermemesinden
dolay1 yabanci mahkeme kararinin taninmasi talebinin reddini ATHS m.
8 kapsaminda aile hayatina sayg1 gosterilme hakkinin ihlal edildigi yo-
niinde degerlendirmistir. ATHM igtihatlar1 incelendiginde iilkeleraras:
bir evlat edinmenin miimkiin olmadig1 ya da reddedildigi her durumun
ATHS m. 8 kapsaminda aile hayatinin korunmasi hakki kapsaminda bir
aykirihik teskil edip etmedigi sorusu ile karsilagilmaktadir. Bu noktada
tebligimizin amaci milletlerarasi 6zel hukuktan dogan iilkeleraras: evlat
edinme hakkindaki problemlere AIHM'nin aile hayatinin korunmast
hakk: kapsamindaki yaklagimini ortaya koymaktir.

Anahtar Kelimeler: Ulkelerarasi Evlat Edinme, Aile Hayatinin Ko-
runmasi Hakki, Avrupa Insan Haklar1 Mahkemesi, Avrupa Insan Haklar1
Sozlesmesi, Yabanci Mahkeme Kararlarinin Taninmasi
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Intercountry Adoption Under The
Right to Protect Family Life

Asst. Prof. Dr. Ekin Omeroglu*

Although an adoption relationship that includes a foreign element
falls within the scope of private international law, intercountry adoption
is one of the issues that need to be addressed separately due to the nature
of its interest in private international law. As a matter of fact, the article
21/b of the United Nations Convention on the Rights of the Child, it
has been accepted that intercountry adoption would only constitutes an
appropriate solution in cases where it is not possible for a child to be
properly cared for in his / her country or there is no family to adopt or
be placed with. Similarly, according to the United Nations Declaration
on Social and Legal Principles relating to the Protection and Welfare of
Children, with special reference to Foster Placement and Adoption Na-
tionally and Internationally, the first priority for a child is to be cared for
by his / her own parents. In accordance with the Turkish Constitution
Article 41/3, every child has the right to benefit from protection and care
and the right to have and maintain personal and direct relation with his
/ her mother and father unless it is contrary to his / her high interests.
Turkey is a party to the Convention of 29 May 1993 on Protection of
Children and Co-operation in Respect of Intercountry Adoption, and
according to that Convention, child should grow up in their family and
it requires only the child’s best interests if the basis will be possible to
adoptintercountry. The approach to restrict adoption between countries
is also regulated by the Regulation on Conducting Intervention Activi-
ties in the Adoption of Minors in Turkish law.

While interpreting the Article 8 titled “Protection of Private and
Family Life” of the European Convention on Human Rights (“ECHR”)

Kadir Has University Faculty of Law Private International Law Department
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in the decisions of the European Court of Human Rights (“ECtHR”),
where intercountry adoption is the subject, both the United Nations
Convention on the Rights of the Child and Convention on Protection
of Children and Co-operation in Respect of Intercountry Adoption are
taken into account. In many decisions of the ECtHR, it has been accepted
that the relationship between the adoptive and the adopted constitutes
a family life and is protected under Article 8. In addition to these, the
EctHR also has decisions regarding the protection of adoptions, which
are considered as family life. For example, in the Wagner and . M\W.L v.
Luxembourg2 decision, the ECtHR considered the refusal of request for
recognition of the foreign court decision because the provisions of the
law applicable to the adoption conditions do not allow adoption as the
violation of the right to respect for family life.

The purpose of our study is to reveal the ECHR’s approach to the
problems of intercountry adoption arising from private international law,
within the scope of the right to protection of family life.

Keywords: Intercountry Adoption, Right to Protection of Family
Life, European Court of Human Rights, European Convention on Hu-
man Rights, Recognition of Foreign Court Decisions

> Wagner and JM.W.L v. Luxembourg, Application No.76240/01, Judgment 28.6.2007.
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Anayasa Mahkemesinin Giincel
Kararlar1 Isiginda Is¢inin E-Postasinin
Isveren Tarafindan Denetlenmesi

Dog. Dr. Arzu Arslan Ertiirk*

[s s6zlesmesi kapsaminda isci, isverenine ekonomik, hukuki ve kisi-
sel anlamda bagimli olarak ¢aligan kisidir. Ger¢ek anlamda hukuki bagim-
lilik, isyerinde is¢inin igin yurttimiine ve davraniglarina iligkin igverenin
emir ve talimatlarina uyma ytikiimlaligiini ustlenmesi ile dogmaktadir'.
Isci, isgorme edimini igverenin emir ve talimatlari ergevesinde yeri-
ne getirmekle yiikiimlii olup bu durum isverenin yonetim hakkindan
kaynaklanmaktadir. Ancak is¢i de herseyin tstinde bir gercek kisidir.
Dolayistyla tiim gergek kisilerin sahip oldugu temel hak ve 6zgiirliikler,
isci icin igyerinde caligirken de gecerli olmalidir. Iste boylece isverenin
yonetim hakki ile is¢inin temel hak ve 6zgiirliklerinden kaynaklanan
kisilik haklar1 kars1 karsiya gelmektedir. Bu noktada, isyerinde giigli bir
otorite sahibi olan igverenin yonetim hakkina kargilik is¢inin temel hak
ve Ozgurliiklerinin korunmasi ve giivence altina alinmasi gerekmektedir.
Zira son yillarda, uygulamada ortaya ¢ikan uyusmazliklarin biyiik bir
bolimi, is¢inin temel hak ve 6zgiirliiklerine iliskindir. Bu noktada, 6zel-
likle bireysel bagvuru hakkinin taninmasindan sonra, is¢inin temel hak ve
ozgtrliklerini koruyan pozitif hukuk diizenlemelerinin yaninda Anayasa
Mahkemesinin Igtihadi da biiyiik 6nem tagimaktadir.

Son yillarda yasanan teknolojik gelismelerin etkisi ile is¢inin kisilik
haklarinin korunmasi énemli bir sorun haline gelmistir. Ozellikle igveren
tarafindan ¢aliganlarin kurumsal e-posta hesaplarinin incelenmesi ve

" Marmara Universitesi Hukuk Fakiiltesi Is ve Sosyal Giivenlik Hukuku Anabilim Dalt

' Yargitay 9. Hukuk Dairesi, 23.02.2010, E.2008/12560, K. 2010/4619, Calisma ve Top-
lum Dergisi, 2010/4, S.27, 267 vd.
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olas1 bir fesihte bu inceleme sonucunda elde edilen verilerin argiiman
olarak kullanilmasi, gerek kisisel verilerin korunmasi gerekse 6zel haya-
tin gizliligi itibariyle tartismaya agik bir husus olmustur. Son dénemlerde
Anayasa Mahkemesi tarafindan verilen ve konuyu “6zel hayata sayg?’,
“haberlesme 6zgiirligi” ve “haberlesmenin gizliligi” agisindan deger-
lendirdigi ti¢ 6nemli karar1 mevcuttur®. Anayasa Mahkemesi bagvurular
incelerken Oncelikle gosterdigi ozellikleri de dikkate almak suretiyle
her olay1 ayr1 ayr1 degerlendirmeye tabi tutmakta ve her iki kararda da
calisanlarin ilgili miidahaleye iliskin olarak isveren tarafindan dogru ve
kapsamli bir sekilde bilgilendirilmesi hususuna isaret etmektedir. Yine
Anayasa Mahkemesinin yaptig1 incelemelerde tiimiiyle Avrupa Insan
Haklar1 Mahkemesinin kriterlerini esas almak suretiyle devletin pozitif
yukimliliklerine, adil yargilamanin gereklerine, usuli giivencelere isa-
ret ettigi; bagvuranlarin temel haklarina yapilan miidahalenin mesru bir
amaca dayanip dayanmadigini, makul ve orantili olup olmadigini deger-
lendirdigi goriilmektedir.

Iste bu sunumumuzda Anayasa Mahkemesinin “6zel hayata sayg1”
ve “haberlesmenin gizliligi kapsaminda” bagvurular1 degerlendirirken
esas aldig: tiim ilkeler ve bu ilkeler kapsamnda ulastig1 sonuglar deger-
lendirilecektir.

Anahtar Kelimeler: Yonetim Hakki, Iscinin E-Postasinin Denet-
lenmesi, Ozel Hayata Saygi, Haberlesme Ozgiirliigii, Haberlesmenin
Gizliligi

2 AYM,, 2016/13010 No'lu E.U. Bagvurusu, KararTarihi: 17.09. 2020, R.G. Tarih ve
Say1: 14/10/2020-31274; AYM., 2016/13011 No'lu A.AY Bagvurusu; Karar Tarihi:
29.09.2020; AYM,, 2018/31036 No'lu Celal Oraj Altunérgii Bagvurusu, Karar Tarihi:
12/1/2021, R.G. Tarih ve Say1: 5/2/2021-31386. Kararlar i¢in bkz. https://www.ana-

yasa.gov.tr/tr/kararlar-bilgi-bankasi/ .
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According to the Current Decisions of
the Constitutional Court Monitoring of
the Worker’s e-Mail by the Employer

Assoc. Prof. Dr. Arzu Arslan Ertiirk*

Under the employment contract, an employee is a person who is
dependent on his employer in economic, legal and personal terms. Legal
dependency arises when the employee undertakes to comply with the
orders and instructions of the employer regarding the execution of the
work and behavior in the workplace®. The employee is obliged to fulfill
the act of employment within the framework of the employer’s orders
and instructions. This situation arises from the employer’s right to ma-
nage. But the employee is above all a person. Therefore, the fundamental
rights and freedoms that individuals have should also apply to the emp-
loyee in the workplace. Thus, the management right of the employer and
the personal rights arising from the fundamental rights and freedoms
of the worker come face to face. Therefore, the fundamental rights and
freedoms that individuals have should also apply to the employee while
working. Thus, the management right of the employer and the personal
rights arising from the fundamental rights and freedoms of the worker
come face to face. At this point, the fundamental rights and freedoms of
the employee should be protected and secured in return for the manage-
ment right of the employer, who has a strong authority in the workplace.
Because most of the disputes that have arisen in practice in recent years
are focused on the fundamental rights and freedoms of the employee.
At this point, especially after the recognition of the right of individual
application, positive legal regulations protecting the fundamental rights

Marmara University Faculty of Law Labor and Social Security Department

> Court of Appeal 9th Chamber 23.02.2010, desicion no. 2010/4619, Caligma ve Toplum
Journal, 2010/4, Volume:.27, 267 vd.
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and freedoms of the employee are also important, as well as the case law
of the Constitutional Court.

With the effect of recent technological developments, the protecti-
on of employees’ personal rights has become an important problem. In
particular, monitoring the corporate e-mail accounts of the employees by
the employer and using the data obtained as an argument in case of a pos-
sible termination has been an issue open to discussion in terms of both
the protection of personal data and the privacy of private life. Recently
there are two important decisions given by the Constitutional Court
which evaluated the issue in terms of “respect for private life”, “freedom
of communication” and “privacy of communication™. The Constitutio-
nal Court examines the applications and evaluates each case separately
by taking into account the characteristics it shows, and points out that
the employees should be informed accurately and comprehensively by
the employer regarding the relevant intervention in both decisions. The
Constitutional Court pointed out the positive obligations of the state,
the requirements of a judicial trial, and procedural guarantees based
entirely on the criteria of the European Court of Human Rights in its
examinations; it appears to have assessed whether the interference with
the applicants’ fundamental rights was based on a legitimate aim and was
reasonable and proportionate.

In this presentation, all the principles that the Constitutional Court
takes as a basis in evaluating the applications within the scope of “respect
for private life” and “privacy of communication” and the results it has
reached will be evaluated.

Keywords: Right to Management, Control of Workers” E-Mail,
Respect For Private Life, Freedom of Communication, Privacy of Com-
munication

* Constitutional Court 17.09.2020, desicion no. 2016/13010, E.U. s Application; Cons-
titutional Court 29.09.2020, desicion no. 2016/13011, A.AY’s Application; Constitu-
tional Court 12.01.2021, desicion no. 2018/31036, Celal Oraj Altunorgu’s Application,

see. https://www.anayasa.gov.tr/tr/kararlar-bilgi-bankasi/ .



Tiirk is Hukuku Mevzuatinda isverenlerin
Kres A¢ma Yiikiimliiliigiine Iliskin
Getirilen Hiikiimlerin Calisma Hakk:
Bakimindan Degerlendirilmesi

Dr. Ogr. Uyesi Dilek Dulay Yangin*

Anayasa'nin 2.maddesinde Cumhuriyetin nitelikleri arasinda Turki-
ye Cumbhuriyeti devletinin sosyal devlet olma niteligi 6zel olarak belirtil-
mis olup bu niteligin bir geregi olarak ¢aligma hakki ve 6devi ile (md.49)
ve caligma sartlar1 ve dinlenme hakki (md.50) na iligkin hiikiimler ge-
tirildigi gortlmektedir. Sosyal bir hak olarak ¢aligma hakki kapsaminda
devletin galisma yagsamina iligkin koruyucu, destekleyici ve sayg1 goste-
rici tiirden yiikiimlilikleri oldugunu séylemek miimkiindiir. Devlet bu
yiikiimliliklerini yerine getirirken sosyal ve ekonomik politikalar olus-
taracak, bireyler de i ve meslek se¢imine yonelik olanaklarin yaratilmass,
tam istihdama y6nelik adil ticret ve ¢aligma kogullar1 ile mesleki egitimine
yonelik programlarin olusturulmas: gibi taleplerde bulunabilecektir.

Isverenlerin kres agma yiikiimliiliigiine iligkin is hukuku mevzuatin-
da getirilen diizenlemeler gerek Anayasa’nin ¢alisma hakki ve 6devine ilis-
kin 49.maddesi gerekse ¢alisma sartlarina iliskin 50.maddesi ile baglantili
bir goriiniim arz etmektedir. Okul 6ncesi ¢agda ¢ocuk sahibi olan kadin
iscilerin istihdamini ve ¢aligma hakkini temini saglayan bir arag olarak is-
verenin kres agma yiikiimliiligiine iliskin gesitli hitkiimler getirilmis olup
konunun Yargitay’in farkls tarihlerde verdigi kararlarina da konu oldugu
goriilmektedir. 6331 sayil I Saghg ve Giivenligi Kanunu md. 30 hitkmii
uyarinca ¢ikarilan Gebe veya Emziren Kadinlarin Caligtirilma Sartlariyla

" Manisa Celal Bayar Universitesi Iktisadi Idari Bilimler Fakiiltesi Calisma Ekonomisi ve
Endiistri {ligkileri Bolimii Is ve Sosyal Giivenlik Hukuku Anabilim Dalt
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Emzirme Odalar1 ve Cocuk Bakim Yurtlarina Dair Yonetmelik'te igveren-
lere okul 6ncesi gocugu bulunan kadinlarin ¢alisma hakkini temin etmek
amaciyla gesitli yiikiimlilikler getirmekle birlikte bu yiikiimliliklerin
yalnizca kadin isci sayis1 goz oniinde tutularak getirilmesi, kresden ya-
rarlanabilecek ebeveynler bakimindan getirilen farkliliklar, yaptirimlarin
yetersiz olmasi gibi bir ¢ok sakincay1 biinyesinde barindirmakta ve kadin
isgiiciiniin ¢alisma hayatina katiliminin saglanmasi konusunda yetersiz
kalmaktadir'. Yargitay’n 14.11.2016 tarihinde verdigi kararinda is¢inin,
isverenin kres agma yiikiimlilugini yerine getirmemesi durumunda
hakli nedenle derhal fesih hakkinin bulundugu ifade etmesi olumlu bir
adim olmakla birlikte son tahlilde kadin ig¢inin ¢aligma hakkinin temini
ve istihdaminin stirdirilebilirligi noktasinda etkili bir ¢6ziim saglama-
maktadir®.

Anahtar Kelimeler: Igverenin Kres A¢ma Yiikiimliliigii, Kadin
Istihdami, Sosyal Devlet Ilkesi, Calisma Hakki, Caligma Sartlari ve Din-
lenme Hakk:

' Gokgeoglu Balci, Sebnem: “Koruma m1 Diglama m1? Calisma Mevzuatimizda Kadini

Koruyucu Kimi Diizenlemelerin Kadin Istihdami ve AB Normlar1 Agisindan Degerlen-
dirilmesi”, Calisma ve Toplum, S. 54, 2017/3, 5.1287 vd; Kutsal Savag, Fatma: “Igvere-
nin Kres A¢ma Yiitkiimliiliigii: Yargitay 9. Hukuk Dairesi'nin Konu ile Ilgili Iki Farkl: Ka-
rarinin Diisiindiirdiikleri”, Galatasaray Universitesi Hukuk Fakiiltesi Dergisi - 2019/2,
$.517 vd.

> 9.HD, 14.11.2016, E.2015/5175, K.2016/19971 (Savas Kutsal, 5.509).
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The Evaluation of Provisions Regarding the
Obligation of Employers As to Open Nursery in
Turkish Labour Law in Terms of Right to Work

Asst. Prof. Dr. Dilek Dulay Yangin®

The character of the social state of Republic of Turkey mentioned
in Article 2 of Constitution as to characters of Republican Constitution
and brought provisions as a result of this character as to right and duty of
work (Art.49) and working conditions and right to rest (Art.50). Within
the scope of the right to work as a social right, it is possible to say that
the state has protective and respectful obligations regarding working
life. While the state fulfills these obligations, it will establish social and
economic policies, and individuals will be able to make demands such
as creating opportunities for job and profession selection, fair wages and
working conditions for full employment, and programs for vocational
training.

The regulations introduced in the labor law legislation regarding the
obligation of employers to open a day nursery have an outlook related to
both the 49th article of the Constitution regarding the right to work and
the duty and the 50th article regarding the working conditions. Various
provisions have been made regarding the employer’s obligation to open
a nursery as a means of ensuring the employment and right to work for
female workers who have children in pre-school age, and it is seen that
the issue is also subject to the decisions of the Supreme Court on differ-
ent dates. Although the Regulation on Working Conditions of Pregnant
or Nursing Women, Breastfeeding Rooms and Child Care Dormitories,
which was issued pursuant to the provision of Occupational Health and
Safety Code numbered 6331 Art 30, imposes various obligations on em-

Manisa Celal Bayar University Faculty of Economics and Administrative Sciences Labor
Economics and Industrial Relations Branch Labor and Socal Security Law Department
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ployers in order to ensure the right to work for women with pre-school
children, these obligations have may drawbacks and are insufficient to
ensure the participation of the female workforce in working life because
the obligations are only be imposed by considering the number of female
workers, there are the differences as to parents who will benefit from
nursery and the sanctions are insufficient’. The decision of the Supreme
Court on 14.11.2016 stated that the employee has the right to terminate
immediately if the employer does not fulfill the obligation to open a
nursery is a positive step but in the last analysis, it does not provide an
effective solution in terms of ensuring the right to work of the female
worker and the sustainability of their employment*

Keywords: The Obligation of Employer to Open a Nursery,
Women’s Employment, Social State Principle, Right to Work, Working
Conditions and Right to Rest

*  Gokgeoglu Balci, Sebnem: “Koruma mi Diglama m1? Caligma Mevzuatimizda Kadinu
Koruyucu Kimi Diizenlemelerin Kadin Istihdami ve AB Normlar1 Agisindan Degerlen-
dirilmesi”, Calisma ve Toplum, S. 54, 2017/3, 5.1287 vd; Kutsal Savag, Fatma: “Igvere-
nin Kres A¢ma Yiitkiimliiliigii: Yargitay 9.Hukuk Dairesi'nin Konu ile Ilgili Iki Farkl: Ka-
rarinin Diisiindiirdiikleri”, Galatasaray Universitesi Hukuk Fakiiltesi Dergisi - 2019/2,
$.517 vd.

* 9.HD, 14.11.2016, E.2015/5175,K.2016/19971 (Savas Kutsal, s.509).



Is Hukukunda Kadin Kotalarinin Pozitif
Ayirimcilik Kapsaminda Degerlendirilmesi

Dr. Ogr. Uyesi Canan Unal Adinir*

Ulkemizde calisma yagindaki erkeklerin %72’si, kadinlarin ise sade-
ce %34,4’t cahigmakta' olup isgiiciine katilimdaki cinsiyet agig1, AB tiyesi
tilkelere kiyasen ¢ok daha fazladir’. Kadin istihdaminda ortaya ¢ikan
olumsuz iilke tablosu, yonetim pozisyonlarinda kadimnlarin temsili ba-
kimindan da farkli degildir. AB iilkelerinde kadin yonetici oranlar1 %37
iken tilkemizde bu oran ancak %22’dir’.

Oysa hukukumuzda kadinlarin ¢alisma yasaminda ve yonetim
pozisyonlarinda erkekler ile esit temsili, Anayasa geregidir. Anayasa m.
10/2 hitkmiine gore, kadin ve erkekler esit haklara sahip olup devlet, bu
esitligi saglamakla yiikiimlidiir. 2010 yilinda yapilan Anayasa degisikligi
ile, bu maksatla alinacak tedbirlerin esitlik ilkesine aykir1 olarak yorum-

Marmara Universitesi Hukuk Fakiiltesi Is ve Sosyal Giivenlik Hukuku Anabilim Dalt
OECD iilkeleri ve se¢ilmis bazi tiye olmayan tilkelerin 1990 ila 2019 yillarina iliskin Cin-
siyet ve Yag Gruplarina gére Isgiiciine Katilim Orani istatistikleri icin bkz. https://stats.
oecd.org/Index.aspx?DataSetCode=GENDER_EMP# (Erisim tarihi: 10.03.2021).
Avrupa Birligi tiyesi tilkeler ile tilkemizin de dahil oldugu ¢alismada, 20 ila 64 yasindaki
bireyler bakimindan isgiiciine katilimda cinsiyet agiginin en fazla oldugu yani %15 ve
iizeri oldugu tespit edilen iilkeler, Yunanistan, Italya, Romanya, Polonya, Macaristan,
Malta ve Cek Cumhuriyeti'dir. Ancak bu iilkelerde dahi isgiictine katihmda cinsiyet agig1
9%22'nin altinda kalmaktadir. Oysa ayn1 galismada Tirkiye'de isgiiciine katihimda cinsi-
yet acig1 %38,8 olarak tespit edilmistir. 2019 yilina iliskin Istthdam Orani ve Cinsiyet
Istihdam Aqig istatistikleri icin bkz. https://ec.europa.eu/eurostat/statistics-explai-
ned/index.php?title=File:Employment_rate_and_gender_employment_gap, 2019.
png#filehistory (Erisim tarihi: 10.03.2021).
> Eurostat, Newrelease, 40/2020, 06.03.2020, https://ec.europa.eu/eurostat/
documents/2995521/10474926/3-06032020-AP-EN.pdf/763901be-81b7-ecd6-
534e-8a2b83e82934 (Erisim tarihi: 10.03.2021).
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lanamayacag; ibaresi de s6z konusu maddeye eklenmis ve boylece pozitif
ayirimcilik temel ilke olarak Anayasa diizeyinde acik¢a yer bulmugtur®.

Pozitif aymrimecilik, ge¢mis ayirimciliklarin tazmini diisiincesine
dayanmakta olup daha diisiik temsil edilen grup yararina 6ncelikli davra-
niga imkan verir®. Oncelikli davrani, kotalar ile saglanabilmektedir.

Bu caligmayla amaglanan, Is Hukukunda éngériilen kadin kotalari-
nin hukuka uygunlugunun incelenmesidir. Bu kapsamda, karsilagtirmali
hukuk 151g1nda kadin kotalarinin ayirimcilik yasagina aykirilik olustur-
mamasi ve pozitif ayirimcilik olarak degerlendirilmesi igin gerekenler
aciklanacaktr.

Anahtar Kelimeler: Pozitif Ayirimcilik, Kota, Mutlak ve Kosulsuz
Oncelik, Anayasa m. 10, Kadin Isci

* Bu yo6nde Yargitay kararlar1 i¢in bkz. Yargitay CGK 12.03.2020, E. 2018/1-337, K.
2020/176, Yargitay CGK 16.04.2019, E. 2017/14-1191, K. 2019/331, Kazana I¢-
tihat Bankasi; ayrica bkz. Ulucan, Devrim: “Esitlik Ilkesi ve Pozitif Ayrimcilik”, DE-
UHFD, 2013 (Basim Yili: 2014), C. S, Ozel Say1, 372; AYM 27.12.2012 E. 2012/102,
K.2012/207, Engin Yildirim karg1 oy yazisy, RG 02.04.2013, 28606 (Miikerrer); ayrica
Tiirkoglu Ustiin, Kamile: “Kamu Hizmetlerine Giriste ve Yiikselmede Kadinlara Pozi-
tif Aywrimecilik Yapilmas: ve Avrupa'daki Ornekler”, Tiirkiye Barolar Birligi Dergisi, 2017,
98.

del Llano, Maria Cristina Hermida: “Discrimination and Equality: Affirmative Action
in Spain and in the European Union’, In. Rainer Arnold (ed.) The Convergence of the
Fundamental Rights Protection in Europe, Ius Gentium: Comparative Perspectives on Law
and Justice, Vol. 52, Springer: Dordrecht, 2016, 71; Sahyar Akdemir, Duru: “Ayrimcili-
gin Insan Haklar1 Boyutu ve Pozitif Ayrimcilik”, Insan ve Toplum Bilimleri Arastirmalar:
Dergisi, C. 3, S. 4,2014, 901.
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Evaluation of Women’s Quotas in the Scope
of Positive Action in Employment Law

Asst. Prof. Dr. Canan Unal Adinir*

Abstract

In Turkey, the employment rate for men aged 20-64 is 72% while
for women is only 34.4%°. Gender gap in labour force participation in
Turkey is much larger than EU member states’. Such negative picture
for the employment rate for women is also similar for the representation
rate of women in managerial positions. At EU level 37% of managers are
women, whereas such rate is only 22% in Turkey?®.

Equal representation of women with men in working life and man-
agement positions is required by the Turkish Constitution. According to
Art. 10/2, women and men have equal rights and the state is obliged to
ensure this equality. With the constitutional amendment made in 2010,
the statement that the measures to be taken for this purpose cannot be
interpreted as contrary to the principle of equality was added. Conse-

Marmara University Faculty of Law Labor and Social Security Law Department

For the statistics related labour force participation rate, by sex and age groups (1990-

2019) see https://stats.oecd.org/Index.aspx?DataSetCode=GENDER_EMP# (Access

date: March 10,2021).

According to the study, among the countries with the largest gender employment gaps,

above or equal to 15 p.p., the employment rate in Greece, Italy, Romania, Poland, Hun-

gary, Malta and Czechia. However, gender employment gaps for these countries are less

than 22%, while the gender employment gap in Turkey is 38,8%. For the statistics re-

lated employment rate and gender employment gap (2019) see https://ec.europa.eu/

eurostat/statistics-explained/index.php?title=File:Employment_rate_and_gender_

employment_gap, 2019.png#filehistory (Access date: March 10, 2021).

8 Eurostat, New release, 40/2020, March 6 2020, https://ec.europa.eu/eurostat/
documents/2995521/10474926/3-06032020-AP-EN.pdf/763901be-81b7-ecd6-
534e-8a2b83e82934 (Access date: March 10,2021).
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quently, positive action was clearly included at the constitutional level as
the basic principle’.

As per the remedial perspective, the programs of positive action
for the benefit of disadvantaged groups are most frequently invoked to
justify the past discrimination, allowing for priority behaviour in favour
of such group™. Priority behaviour can be achieved by quotas.

Here we focus on the quotas for the benefit of women in employ-
ment. In this context, the requirements for women’s quotas not contra-
dicting the prohibition of discrimination and to be evaluated as positive
action will be explained in the light of comparative law.

Keywords: Positive Action, Quotas, Absolute and Unconditional
Priority, Art. 10 of Turkish Constitution, Women Worker

° For the relevant judgments of the Court of Appeal, see Criminal General Board
12.03.2020, desicion no. 2020/176; 16.04.2019 decision no. 2019/331, Kazanci; also
see Ulucan, Devrim: “Esitlik Ilkesi ve Pozitif Ayrimcilik”, DEUHFD, 2013 (Publication
year: 2014), Vol. S, 372; Constitutional Court 27.12.2012 desicion no. 2012/207, En-
gin Yildirim’s opposition letter, OG 02.04.2013, 28606; also Tiirkoglu Ustiin, Kamile:
“Kamu Hizmetlerine Giriste ve Yiikselmede Kadinlara Pozitif Ayirimcilik Yapilmas: ve
Avrupa'daki Ornekler”, Tiirkiye Barolar Birligi Dergisi, 2017, 98.

del Llano, Maria Cristina Hermida: “Discrimination and Equality: Affirmative Action
in Spain and in the European Union’, In. Rainer Arnold (ed.) The Convergence of the
Fundamental Rights Protection in Europe, Ius Gentium: Comparative Perspectives on Law
and Justice, Vol. 52, Springer: Dordrecht, 2016, 71; Sahyar Akdemir, Duru: “Ayrimcihi-
gin Insan Haklar1 Boyutu ve Pozitif Ayrimcilik”, Insan ve Toplum Bilimleri Arastirmalar:
Dergisi, Vol. 3, No. 4, 2014, 901.



Esitlik ilkesi ve S6zlesme Ozgiirliigii Sarkacinda
Ise Alimlarda Ayrimcilik Tazminati

Ar. Gor. Yigitcan Cankaya*

4857 Sayili I3 Kanunu md. S uyarinca, igverenin esitlik ilkesinin
geregi olarak dar anlamda ve genis anlamda esit davranma borcunun,
is iligkisinin kurulmas: esnasinda gegerli olup olmadig karsilagtirmali
hukuk 6gretisinde ve Tiirk is hukuku 6gretisinde tartigmalidir. Alman-
ya is hukukunda Allgemeines Gleichbehandlungsgesetz (AGG, Genel Esit
Islem Kanunu) Sec. 2/1 ve Sec. 15/2; Fransiz is hukukunda ise Code du
Travail md. L. 1132-1 vd., ise alimlarda igverenin isciye kars1 uyguladig
ayrimcilig1 miieyyidelendirmekte, yeniden ise alim siirecine alinma veya
ayrimcilik tazminati gibi talepleri agikga hitkme baglamaktadir. Tirk is
hukukunda ise 6gretideki agirlikli goriis, esit davranma borcunun genel
olarak i iligkisinin kurulmas: agamasini kapsamadig veya kapsasa dahi
ayrimeilik tazminatina hak kazandirmadigi yéniindedir. Nitekim 1K
md. 5, “is iligkisinde dil, ik, renk, cinsiyet, engellilik, siyasal disiince,
felsefi inang, din ve mezhep ve benzeri sebeplere dayali ayrim yapilamaz”
hitkmii ile, sozlesme 6zgurliigiint diizenleyen Anayasa md. 48 karsisin-
da igverenin ise alimda ayrimcilik yapmama borcunu icermemekte, bu
borcu yalnizca is iligkisi bakimindan 6ngormektedir. Ayrica, ayrimcilik
yasaginin yaptirimi olarak IK md. 5/6’da diizenlenen ayrimcilik tazmina-
tin1 da yalnizca is iligkisinde veya is iligkisinin sona ermesinde meydana
gelen ayrimcilik durumlari ile sinirlandirmaktadir. Bununla birlikte, Tiirk
is ve ceza mevzuatinda ise alimlar bakimindan ayrimcilik yasagina iligskin
gesitli istisnai hitkiimler bulunmaktadir. Ayrica, is gortismeleri esnasinda
culpa in contrahendo sézlesmesel sorumluluk rejimine gore koruma yii-
kiimliliikleri (yan yiikiimliliikler) altinda oldugu kabul edilen taraflarin,
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bu yikimliligin bir pargasi olan ayrimcilik yapmama borcu altinda
oldugunun kabulii gerekir. Bu ¢alismada, Anayasa md. 10 ile hitkiim alti-
na alinan esitlik ilkesi ile, Anayasa md. 48 uyarinca 6zel hukuk kisilerine
saglanan sozlesme 6zgiirligiiniin sarkacinda yer alan bir konu olarak, ise
alimlarda ayrimcilik tazminatinin talep edilip edilemeyecegi incelenecek;
IK md. § vd. ile Anayasanin ve i mevzuatinin diger hiikiimleri, anayasaya
uygun yorum, sisteme uygun yorum, lafzi yorum, amaca uygun yorum ve
isci lehine yorum yontemleri ile ele alinacaktir.

Anahtar Kelimeler: Esitlik Ilkesi, Sozlesme Ozgiirliigii, Ayrimcilik
Yasag1, Ayrimcilik Tazminat:



Discrimination Compensation in the Recruitment Process
in the Pendulum of Principle of Equality and Freedom of Contract [ Cankaya] 325

Discrimination Compensation in the
Recruitment Process in the Pendulum of
Principle of Equality and Freedom of Contract

Res. Asst. Yigitcan Cankaya™

Itis highly debated in both comparative law and labour law scholarly
work whether the employer is under the obligation of equal treatment, in
the recruitment process, pursuant to Turkish Labour Code (No: 4857)
Art. S. As per the German labour law, Allgemeines Gleichbehandlungsge-
setz (AGG, General Act on Equal Treatment) Sec. 2/1 and Sec. 15/2;
and the French labour law, Code du Travail Art. L. 1132-1, employer’s
discrimination against a prospective employee in the recruitment pro-
cess is sanctioned via several legal instruments, such as discrimination
compensation and the right to apply to re-recruitment. On the contrary,
the majority of Turkish scholars tend to assert that the employer is not
bound with the obligation of equal treatment in the recruitment process;
oreven ifitis, the employee is not entitled to the discrimination compen-
sation. Turkish Labour Code Art. 5 governs that “in employment rela-
tions, employees cannot be discriminated against in the basis of language,
ethnicity, color, gender, disability, political view, philosophical belief,
religion and of similar sorts”; therefore, does not include an obligation of
equal treatment in the pre-employment process, during the recruitment;
based on Turkish Constitution Art. 48 that stipulates the freedom of con-
tract. Moreover, Art. 5/6 of Turkish Labour Code, which regulates the
discrimination compensation limits the employee’s compensation claim
to discrimination in the employment relation or the termination of it.
However, there exist numerous regulations in Turkish labour and penal
law that prohibits discrimination against employment during recruit-
ment. Moreover, employer is bound with contractual subsidiary obliga-
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tions under the principle of culpa in contrahendo, which, without a doubt
is inclusive of non-discrimination. In this study, the principle of equality
that is governed by the Turkish Constitution Art. 10 and the freedom of
contract that is regulated under Art. 48 will be juxtaposed; employee’s
entitlement to the discrimination compensation will be examined; Turk-
ish Labour Code Art. S ff, The Turkish Constitution and other relevant
articles of the labour regulations will be discussed, using the teleological,
grammatical and constitutional methods of interpretations, as well as the
principle of interpretation in favor of the employee.

Keywords: Principle of Equality, Freedom of Contract, Prohibition
of Discrimination, Discrimination Compensation
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Agir Insan Hakki Thlalleri ve Iskence Yasaginin
Yabanci Devletin Yarg: Muafiyetine Etkisi

Dog. Dr. Ceyda Siiral Efecinar*

Tirk hukukunda yabanci devletlerin yargi muafiyeti Milletleraras
Ozel Hukuk ve Usul Hukuku Hakkinda Kanun md. 49’da diizenlenmis-
tir. Yabanci devletlerin yargi muafiyetine iliskin olan “Devlet Muafiyetine
Mliskin Avrupa Sézlesmesi” ile “Devletlerin ve Devlet Mallarinin Yarg
Muafiyeti Hakkinda Birlesmis Milletler Sozlesmesi’ne Tirkiye taraf
degildir. Ingiliz hukukunda Ingiliz Yargi Muafiyeti Kanunu ve Amerikan
hukukunda Amerikan Yargi Muafiyeti Kanunu ile yabanci devletlerin
yargi muafiyeti diizenlenmektedir. Tiim bu diizenlemelere bakildiginda,
yabanci devletin sinirli muafiyeti ilkesinin kabul edildigi; yabanci dev-
letlerce islenen haksiz fiillerin yabanci devletin yargi muafiyetinin bir
istisnas1 oldugu; ancak, bu istisnanin s6z konusu olmasi i¢in haksiz fiilin
tamamen veya kismen mahkemenin bulundugu devletin sinirlar1 igeri-
sinde gerceklesmis olmasinin arandig goriilmektedir. Agir insan hakki
ihlalleri de yargi muafiyetinin bir istisnasi olarak ayrica diizenlemeye tabi
tutulmadigindan haksiz fiile iligkin istisna kapsamindadir. Ancak, baz1
devletler, yabanci tilkelerde silahli kuvvetleri araciligiyla zorla ¢alistirma,
iskence ve 6ldirme fiillerini iglemiglerdir. Demokratik ve adil bir yarg-
lamanin yapilmasinin miimkiin olmadig1 bazi devletlerde ise kotii mu-
amele ve iskence goren davacilar, insan haklarina 6nem veren ve adil bir
yargilamanin miimkiin olduguna inandiklar1 iilke mahkemeleri 6niinde
davalar agmuglardir. Bu davalar nedeniyle, yabanci uygulama ve doktrinde
agir insan hakki ihlalleri s6z konusu olmasi durumu ile bir devletin silahli
kuvvetlerinin vermis oldugu zararlar s6z konusu oldugunda, haksiz fiilin
ve/veya zararin mahkemenin bulundugu tlkede gerceklesmis olmasi
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kosulunun aranip aranmayacagi meselesi tartisma konusu olmustur. Bu
anlamda, agir insan hakki ihlalleri ve iskence yasaginin uluslararasi huku-
kun emredici kurallarindan (jus cogens) olmasi kargisinda uluslararasi bir
teamiil kurali oldugu kabul edilen yargi muafiyeti ilkesinin yeri tartisma
konusu edilmistir. Ote yandan, 2008 yilinda Amerikan Yargi Muafiyeti
Kanunu'na md. 160SA eklenmis terorii destekleyen iilke olarak kabul
edilen iilkelerde islenen haksiz fiillere iliskin davalarda davaci ya da mag-
durun Amerikan vatandas: olmasi durumu 6zel olarak diizenlenmistir.
Tebligimizde, bu konudaki 6nemli yabanci ve uluslararasi mahkeme
kararlar1 agiklanacak; bu kararlar hakkinda doktrindeki elestirilere de-
ginilerek mesele ele alinacak ve kargilagtirmali ve uluslararasi hukuktaki
mevcut durum ortaya konacaktir.

Anahtar Kelimeler: Yargi Muafiyeti, Haksiz Fiil, Insan Hakk [hlalj,
Iskence, Devletler Ozel Hukuku
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Effects of Severe Human Rights Violations and
Torture to the Foreign Sovereign Immunity

Assoc. Prof. Dr. Ceyda Siiral Efecinar*

State immunity is provided in the Turkish Private International Law
Act Article 49. There are two international conventions in this matter;
the European Convention on State Immunity and the United Nations
Convention on Jurisdictional Immunities of States and Their Property.
Turkey is not a party to any of these conventions. State Immunity Act
of 1978 in United Kingdom and Foreign Sovereign Immunities Act of
1976 in Unites States regulate jurisdictional immunity of foreign states in
respective laws. All of these regulations accept limited sovereign immu-
nity of foreign states. Personal injuries and damage to property caused by
an act or omission attributable to a state are an exception to immunity.
However, such an exception is only valid if the act or omission had oc-
curred in whole or in part in the territory of the forum state. Severe viola-
tions of human rights are not separately or expressly regulated in any of
these regulations; therefore, they are considered within the framework of
the exception concerning personal injury or damage to property caused
by an act or omission attributable to a state. Certain states forced people
to labor, committed torture or killed them. Claimants who suffered ill
treatment and torture in states where democratic or fair trial is not pos-
sible, initiated lawsuits in states where they believe human rights are
respected and fair trial is possible. Due to these lawsuits, it is discussed
in practice and doctrine, whether the act or omission attributable to a
state shall occur in whole or in part in the territory of the forum state
when a severe violation of human rights or damages caused through
armed forces are at stake. It is set forth that prohibition of violation of
human rights and torture is part of mandatory rules of international law
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(jus cogens) whereas state immunity is part of customary international
law. On the other hand, Article 1605A is inserted in 2008 in US Code on
Jurisdictional Immunities of Foreign States, where a terrorism exception
to state immunity is provided in cases where the claimants or victims are
nationals of US and the relevant foreign state was designated as a state
sponsor of terrorism. In my presentation, I will be giving examples from
relevant case law; explain scholar critics of these and set forth the current
situation in comparative and international law.

Keywords: State Inmunity, Personal Injury or Damage to Property,
Human Rights Violations, Torture, Private International Law



Vatandagslik Kavrami ve Insan Haklar: Iligkisi

Dr. Ogr. Uyesi Hande Unsal*

Vatandaglik ve insan haklar: arasindaki iligki son on yildir akademik
literatiirde daha sik ele alinan bir konu haline gelmistir. Konunun giderek
daha fazla giindeme gelmesinde go¢ ve yer degistirme olaylarindaki ar-
tisin etkisi biiyiiktiir. Giintimiizde ¢ok sayida insan, hayatini vatandaghk
bag: ile bagh olmadig: bir devletin tlkesinde stirdirmektedir. Gunlik
hayat pratiklerini 6nemli 6l¢iide etkileyen bir kavram olarak vatandaslik,
soz konusu yabancilar bakimindan biytik 6nem tagimaktadir.

Aslinda, modern hukuk sistemleri, temel hak ve ozgirliklerin
taninmasinda vatandas-yabanci ayrimi gozetmemektedir. Dolayisiyla va-
tandaglik temel hak ve 6zgiirliklerden faydalanmanin bir kosulu olmak-
tan ¢ikmugstir. Buna ragmen, halen vatandaghigin “haklardan yararlanma
hakki” oldugu siklikla savunulan bir goriistiir. Bunun sebebi 6ncelikle,
yabancilara saglanan haklarin hemen higbir iilkede “siyasi haklari” da
kapsayacak bi¢imde ele alinmamasidir. Diger yandan, tlkeye kabul ve
sinir dig1 etme gibi konular, halen, vatandaslik ile getirilen korumanin in-
san haklari ile getirilen korumaya gére daha genis oldugu noktalar olarak
ortaya ¢tkmaktadir. Bu tablo, “insan” olmanin yaninda “vatandas” olma-
nin neden gerekli bir kavram olarak ortaya ¢iktigini ve bu iki kavramin
neden birbirleriyle iligkilendirildigini agiklar niteliktedir.

Tasidig1 6neme ragmen, insan haklarma iligkin hukuki metinlerde
“vatandaglik” bir hak olarak ifade edilmemektedir. Her ne kadar “herke-
sin bir vatandashga sahip olmasi” vatandashgin temel ilkeleri arasinda
kabul edilmis ve gesitli uluslararas1 metinlerde yer bulmugsa da bugiin
i¢in devletleri kisilere vatandaslik vermekle ytikiimli kilan uluslararas
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bir hukuk kurali bulunmamaktadir. Bununla birlikte, insan haklarinin
vatandaglik konusuna ilgisiz kaldigini veya vatandaghk kurumunu dis-
ladigin1 da sdylemek miimkiin degildir. Nitekim, AIHM, kararlarinda
vatandaghig tanimlamasa da konuyu, aile hayati, calisma 6zgiirlugi gibi
haklarin degerlendirilmesi baglaminda ele almaktadir.

Bu galigmada vatandaghgin insan haklariyla iliskisi iki temel soru
tizerinden irdelenecektir: Oncelikle “Vatandaslik insan hakki olarak
degerlendirilebilir mi?” sorusuna yamit aranacak, daha sonra ise “Va-
tandaghigin insan haklar1 kapsaminda degerlendirilmesi gerekli midir?”
sorusu tartismaya agilacaktir. Bu baglamda, vatandaslik ve insan haklar
kavramlarinin felsefi temellerine deginildikten sonra, her iki kavramin
hukuki metinlerde diizenlenisi irdelenecektir. Calismada, vatandaghga
iliskin degerlendirmeler ATHM kararlariyla birlikte ele alinacaktr.

Anahtar Kelimeler: Vatandaslhk, Temel Hak ve Ozgiirliikler, Siyasi
Haklar, Insan Haklari, Yabanci, Entegrasyon
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Relation Between the Concept of
Nationality and Human Rights

Asst. Prof. Dr. Hande Unsal*

Relationship between nationality and human rights became a more
frequently debated issue in the last decade. The increasing number of
the replacement incidents and migration movements has played an im-
portant role in the increasing interest in the issue. Currently many indi-
viduals sustain their lives in the territory of the states whom they have no
connection in means of citizenship. Nationality which has a significant
impact on the practices of daily life is therefore of crucial important for
those individuals.

As a matter of fact, modern law systems do not distinguish be-
tween individuals regarding endowment of fundamental right. Hence
nationality is no more a prerequisite of enjoying fundamental rights and
freedoms. Despite that, the perception that qualifies nationality as “the
right to enjoy rights” is still predominant. This perception is primarily
due to the exclusion of foreigners from use of the political right almost
in every country. Besides, issues such as admission into the territory and
deportation demonstrates that rights bestowed with nationality are still
more comprehensive than the ones protected by the human rights. This
explains the significance of being a “national” besides being a “human”
in the prevailing international order and reveals the need to “nationality”
one more time.

Despite its significance, nationality is not recognized in the binding
international documents as a “right”. However, this does not necessar-
ily connate to total exclusion of nationality from human rights sphere.
ECHR discusses nationality in several decisions regarding issues on de-
portation, family life, freedom to work etc.
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In this paper the relation between nationality and human rights will
be examined over two questions: “Could nationality be evaluated as a hu-
man right?” and “Is it necessary to include nationality in the human rights
sphere?”. In the scope of the study, primarily philosophical fundamentals
of these two concepts will be discussed. Following that, regulations of
these concepts in the legally binding texts will be examined. Study will be
concluded with the evaluation of ECHR decisions on the issue.

Keywords: Nationality, Fundamental Rights, Political Rights, Hu-
man Right, Alien, Integration



Yabancilarin Temel Hak ve Ozgiirliiklerinin
Sinirlanmasina Iliskin Anayasal Cergeve
Uzerine Bir Degerlendirme

Dr. Ogr. Uyesi Neva Oviing Oztiirk*

Tiirkiye Cumhuriyeti Anayasasinin “Temel Hak ve Odevler’ bas-
ligin1 tagryan ikinci kisminin ‘Genel Hiikiimler’ baghkli birinci boli-
minin 13. maddesinde, temel hak ve 6zgiirliiklerin sinirlandirilmasina
yonelik olarak genel bir hitkme yer verildikten sonra, ayni boliimiin
16. maddesinde ‘yabancilarin durumu’na iligkin olarak 6zel bir hikim
diizenlenmistir. Bu hitkmiin ‘6zel’ niteliginin igerigi ise doktrinde farkli
gorislerin olugsmasina sebebiyet vermistir. Bu husustaki yaklagimlardan
biri, s6z konusu ‘6zelligin’ geneli ortadan kaldiran bir sonug dogurmasi ve
yabancilarin temel hak ve 6zgiirliiklerinin sinirlandirilmasinda sadece ya-
bancilarin durumuna iliskin anilan hitkmiin uygulanmasi, genel hitkmiin
dikkate alinmamasi gerektigi iizerine sekillenmistir. Ote yandan hem ge-
nel hitkmiin hem de yabancilarin durumuna iliskin hitkmiin birlikte etki
dogurabilecegine, Anayasanin 16. maddesinin bu gergevede yabancilar
bakimindan, ilgili maddede zikredilen milletlerarasi hukukun etkisi ile ek
bir giivence getirdigine dair bir yaklagim da mevcuttur. Ilk gériisiin be-
nimsenmesi, yabancilar agisindan Anayasanin kimi haklar bakimindan
dizenledigi 6zel sinirlama sebeplerinin ve ‘laik Cumhuriyetin gerekle-
rinin’ sinirlamada dikkate alinmamasi sonucunu dogurabilecek olma-
sindan dolay1 da 6nem tagimaktadir. Bununla birlikte, ikinci yaklagimin
irdelenmesi dogrultusunda ise her ikisinin de temel hak ve 6zgiirliiklerin
sinirlandirilmasi hususunun gergevesini ¢izme gorevi gordiigii varsayilan
hitkiimlerin ayr1 ayr1 fonksiyonlarinin ve genel hitkmiin varligina ragmen
yabancilarin durumuna iligkin 6zel bir hitkim getirilmesindeki amacin
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sorgulanmas ihtiyaci ortaya ¢tkmaktadir. Ek olarak, ikinci bakig agisinin
kabulii noktasinda, 6zel sinirlama sebeplerinin bulunmadigi durumda
yabancilarin temel hak ve 6zgiirliiklerinin sinirlandirilmasi bakimindan;
bazi haklara erisimde yabanci ve vatandag arasindaki farklilagmalarin, gog¢
ve sinir yonetimi/kontrollerinin bu haklarin dogasindan kaynaklanan
sinirlar ile iligkilendirilip iliskilendirilemeyecegi de tartigilabilecektir.

Bu dogrultuda, sunusta yabancilarin temel hak ve 6zgiirliiklerinin
sinirlandirilmasina yonelik olarak Anayasa'nin 13. ve 16.maddeleri ara-
sindaki etkilesim, ilgili hitkiimlerin fonksiyonu ve 6zel sinirlama sebep-
lerinin bulunmamasi durumunda temel hak ve 6zgiirliklerin yabancilar
bakimindan sinirlandirilmasinda 6zellik arz edebilecek hususlar, agirlikli
olarak doktrin goriisleri ekseninde ve ilgili Anayasa Mahkemesi kararlari
cercevesinde degerlendirilecek ve tartisilacaktir.

Anahtar Kelimeler: Yabancilarin Temel Hak ve Ozgiirliikleri,
Anayasa, Temel Hak ve Ozgiirliiklerin Sinirlandirilmasi, Ozel Sinirlama
Sebepleri, Esitlik Ilkesi
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An Assessment on the Constitutional Framework
for the Restriction of Rights of Foreigners

Asst. Prof. Dr. Neva Oviing Oztiirk*

Under the title of ‘Fundamental Rights and Freedoms’ in the second
partofthe Turkish Constitution, a general provision (article 13) regarding
the restriction of fundamental rights is regulated within the chapter one,
the ‘General Provisions. Under the same part, a particular article (article
16) relating to the ‘status of foreigners’ is designated. This ‘particularity’
has enabled different views to be shaped regarding the applicability of the
general norm to the matters where a fundamental right or a freedom of
a foreigner is at stake. One of these views claim that article 16 should be
considered as a special rule dedicated specifically to foreigners, therefore
it should waive the effect of the general rule. However, another approach
supports the view that these two provisions should both be applicable to
the fundamental rights and freedoms of foreigners; hence, the reference
to ‘international law” under article 16, provides an additional safeguard
for these individuals. One of the significant consequences of the first view
is that this view results in inapplicability of ‘specific limitation grounds’
which are listed in certain rights within the Constitution, together with
the condition of ‘meeting the requirements of the secular republic’ when
restricting a certain right, for foreigners. The second approach on the
other hand, requires certain clarifications on the functions of these two
provisions and on the purpose of the regulation of a ‘particular’ provision
for the status of foreigners despite the fact that a general and applicable
provision exists. Additionally, the second approach also paves the way
for a discussion on whether the differentiation on access to certain rights
between the citizens and foreigners, migration and border management/
checks may be initiated with the limitations which are naturally derived
from certain fundamental rights and freedoms regarding the foreigners.
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Against this backdrop, a discussion involving the matters such as,
the interaction between article 13 and article 16, the function of these
two provisions and specific issues in terms of restriction of fundamental
rights or freedoms for foreigners in the absence of specific limitation gro-
unds will be carried out during the presentation, through mainly refer-
ring to doctrinal insights and to relevant decisions of the Constitutional
Court.

Keywords: Fundamental Rights and Freedoms of Foreigners,
Constitution, Restriction of Fundamental Rights and Freedoms, Specific
Limitation Grounds, Principle of Equality



Aile Hayatina Saygi Hakkinin Yabancilarin
Yurda Giris Yasagi, Ikamet ve Sinirdis1
Edilmeleri Hususunda Degerlendirilmesi

Dr. Ogr. Uyesi Belkis Vural Celenk*

Bir devlet kendi topraklar: tizerinde sahip oldugu egemenlik hak-
kindan kaynakli olarak yabancilar: iilkesine kabul edip etmeyecegine,
kimlerin tilkesinde ikamet edebilecegine ya da yabancilarin iilkesini terk
ettirmeye karar vermede mutlak yetkilidir. Uluslararasi hukukta da dev-
letlerin yabancilar tilke topraklarina kabul etme zorunlulugu bulunmadi-
g1 kabul goriir ancak bu devletlerin hig bir denetime tabi olmadan temel
hak ve hiirriyetleri ilgilendiren konularda keyfi davranacaklar: anlamini
tagimamaktadir. Hem uluslararasi hukukunun kendisi hem de taraf dev-
letler i¢in baglayic uluslararas: sozlesmeler, devletlerin bu alanda sahip
olduklar1 keyfiyetin sinirini olusturmaktadir. Tiirk hukukunda vatandas
ve yabanci ayrimi yapilmaksizin, Anayasada ve ATHS ve Ek Protokoller
kapsaminda yer alan temel hak ve hiirriyetlerinin kamu giicii tarafindan
ihlal edildigi iddiasina sahip herkese Anayasa Mahkemesine bireysel bas-
vuruda bulunma hakk: taninmigtir.

Aile hayatina sayg1 hakki bir tilkede yalnizca vatandaslar igin, ayni
zamanda yabancilar i¢in de teminat altina alinmig temel haklardan biri-
dir. Anayasa'nin 20. maddesi herkesin 6zel hayatina ve aile hayatina saygi
gosterilmesini isteme hakkina sahip oldugunu ve 6zel hayatin ve aile ha-
yatinin gizliligine dokunulamayagini garanti altina almaktadir. “herkes”
ifadesi bu temel hakkin yabanci ve vatandaghk ayrimi gozetilmeksizin
uygulama bulacaginin gostergesidir. Bugiine kadar yabancilar tarafindan
yurda giris yasag ve sinir dig1 kararina kargi baglatilan bireysel bagvuru-
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larin bir kisminda Anayasa Mahkemesi bu temel hakkin ihlaline karar
vermistir. Mahkeme degerlendirmesini, ATHM nin igtihatlarryla benzer
sekilde, Anayasanin 13. maddesi baglaminda temel hak ve hiirriyetlerin
sinirlandirmasi olarak kabul edilip edilemeyecegine iliskin kanunilik,
mesru amag ile demokratik toplum diizeninin gereklerine uygunluk ve
olgulilik kistaslarindan hareketle gerceklestirmektedir. Yakin zamanda
Anayasa Mahkemesi yurda giris yasag1 nedeniyle bagvurucunun aile ha-
yatina saygi hakkinin ihlal edilmis olduguna karar vermistir.

AIHM igtihatlarinda, yabancilarin iilkeye girigleri, ikametleri ve
tilkeden sinirdis1 edilmeleri ATHS nin “6zel yasama ve aile hayatina sayg1
hakki” baslikl1 8. maddesi gergevesinde degerlendirilmektedir. ATHM nin
yabancilar hukukunu ilgilendirecek 6zellikle sinirdis1 kararlarina iligkin
olarak aile hayat: kavramindan ne anlagilmas: gerektigi, cocugun istiin
yarar1 ilkesinin bu baglamda islevselligi, cocuk ile ebeveyn arasindaki
bagimlilik unsurunun aile hayati kapsaminda kabul edilebilirligini deger-
lendirdigi pek ¢ok farkli karar1 mevcuttur.

Calismamizda aile hayatina saygi hakkinin hem Anayasa Mahkemesi
hem de ATHM igtihatlarinda yurda giris yasag1, ikamet hakki ve sinirdigt
kararlarinin aile hayatina saygi hakki kapsamindaki degerlendirmeleri
inceleme konusu yapilacaktir.

Anahtar Kelimeler: Aile Hayatina Saygi Hakki, Sinirdigi, Yurda
Giris Yasagi, Aile Kavrami, Bagimlilik Unsuru
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Evaluation of the Right to Respect For
Family Life as Regards Entry Ban, Residence
and Deportation of Foreigners

Asst. Prof. Dr. Belkis Vural Celenk*

Due to its sovereignty over its territory, a state has absolute author-
ity to decide whether to admit foreigners to its country, who can reside
in, or who should leave the country. In international law, it is considered
that states are not obliged to admit foreigners to the territory of their own
country, but it does not mean that these states are free to act arbitrarily
and without any control in matters concerning fundamental rights and
freedoms. Both international law itself and international agreements that
are binding for the contracting states serve as the limit of the state’s ar-
bitrariness in this area. In Turkish law, regardless of distinction between
citizen and foreigner, everyone, who alleges that their fundamental rights
and freedoms guaranteed in the Constitution and European Convention
on Human Rights and its Additional Protocols are violated by the public
authority, are granted the right to file an individual application to the
Constitutional Court.

The right to respect for family life is one of the fundamental rights in
a country that is guaranteed not only for citizens but also for foreigners.
Article 20 of the Constitution guarantees that everyone has the right to
ask for respect for their private and family life and the privacy of private
and family life cannot be interfered. The phrase “everyone” is an indica-
tion that this fundamental right will be exercised regardless of the distinc-
tion between foreigners and citizens. Constitutional Court has ruled that
this fundamental right is violated in some of the individual applications
commenced by foreigners against the decision to entry ban and deporta-
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tion. Similar to the case law of the ECtHR, in determining whether there
is an interference to fundamental rights and freedoms in the context of
Article 13 of the Constitution, the court makes its evaluation based on
the criteria of legality, legitimate aim and conformity with the require-
ments of the democratic social order and proportionality. Recently, the
Constitutional Court ruled that the right to respect for family life of the
applicant had been violated due to the decision on entry ban.

In the case law of the ECtHR, the entry, residence and deporta-
tion of foreigners are evaluated within the framework of Article 8 of the
ECHR which is entitled as “the right to respect for private and family
life”. There are many different decisions of the ECtHR, which are related
to the law of foreigners, especially regarding the deportation decisions,
the meaning of the concept of family life, the function of the principle of
child’s best interests in this context and the acceptability of the depen-

dency factor between the child and the parent within the scope of family
life.

In this study, the evaluation of the right to respect for family life with
regard to the entry ban, residence right and deportation decisions in the
case law of both Constitutional Court and European Court of Human
Rights will be examined.

Keywords: Right to Respect for Family Life, Deportation, Entry
Ban, Concept of Family, Dependency Factor



Milletleraras1 Ozel Hukuk S6zlesmelerinin
Anayasa Madde 90 Uyarinca Tiirk Hukukunda
Uygulanmasi Sirasinda Karsilasilan Sorunlar

Av. Gizem Yilmaz*

Milletleraras1 6zel hukuk iligkilerinin artmasi, ortaya ¢ikan uyus-
mazliklarin ¢6ziimiinde ayrintili diizenlemelere duyulan ihtiyaci da bera-
berinde getirmistir. Bu ihtiyaci karsilamak tizere, devletler, maddi hukuk
kurallarinin birlestirilmesi igin ikili ve ¢ok tarafl sozlesmeler yapilmasi
veya ortak bir mevzuat olusturulmasi gibi adimlar atmistir. Boylece
sozlesmeler, devletler 6zel hukukunun kaynaklarindan biri hélini almig
ve giiniimiizde, devletlerin i¢ hukuklarinda uygulanan 6zel birer kanun
mahiyeti kazanmugtir. Tiirkiye de Anayasa’nin 90/5 maddesiyle; usuliine
gore yururlige konulmus anlagmalarin kanun hitkmiinde oldugunu, te-
mel hak ve 6zgiirliiklere iliskin anlagmalar ile kanunlar arasinda gatigma
¢tkmasi halinde anlagmalara tstiinlitk taninacagini kabul etmistir. Ayn
yonde, yabancilik unsuru igeren 6zel hukuka iliskin ihtilaflar hakkinda
uygulanacak hukuku diizenleyen 5718 sayilil MOHUK un 1/1 maddesi,
Tirkiye'nin taraf oldugu 6zel hukuk sézlesmelerinin 6ncelikli uygula-
nacagini, 2/1’inci madde ise hikimin, Tiirk kanunlar ihtilafi kurallarini
ve buna gore yetkili olan yabanci hukuku re’sen uygulayacagini, yabanci
hukukun igeriginin tespitinde ise taraflardan yardim isteyebilecegini dii-
zenlemistir.

Ne var ki, Tiirk yargi uygulamasinda yabanci hukukun uygulan-
masinda ciddi sorunlarla kargilagilmaktadir. Bu sorunlar, milletlerarasi
sozlesmelerin resmi terciimesinin hatali yapilmasi ya da taninmamis
devletler bakimindan sozlesmelerin uygulanmasi meselesi gibi hukuki
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sorunlar olabilecegi gibi, tamamen mahkemenin uygulamasindaki hata-
lardan kaynakli olarak tebligat ve teminat gibi ustli konulara, tanima ve
tenfize ya da davanin esasina uygulanacak maddi hiikiimlere iliskin de
olabilmektedir. Davanin yabancilik unsuru dikkate alimmadan dogrudan
Tirk hukukuna gore karar verilebildigi gibi yabancilik unsuru tasiyan
uyusmazliklara uygulanacak s6zlesmenin veya hukuk kurallarinin yanhs
tespit edilmesi de soz konusu olabilmektedir. Bunun en genel sebebi,
ozellikle yerel mahkemelerin milletlerarasi 6zel hukuk ihtilaflarinin ¢6-
zimiindeki bilgi ve tecriibe eksikligi seklinde ifade edilebilir. Nitekim
héakim ve savc adaylarini yetistiren Adalet Akademisi'ndeki konu baghk-
lar1 arasinda, milletlerarasi 6zel hukuk iligkilerine uygulanacak hukukun
tespiti hakkinda herhangi bir egitime yer verilmedigi gorilmektedir.
Mahkemelerin bu alanda bagvurabilecegi yeterli bilgi donanimina sahip
bilirkisi sayis1 son derece azdir. Bunun yaninda, mahkemeler de ilgili
alanda devletin yetkilendirdigi kurumlarin, iniversitelerin uygulama ve
aragtirma merkezlerinin veya uzman 6gretim tiyelerinin bilirkisi gortsi-
ne ya da mitaldasina bagvurmaktan imtina etmektedir. S6zlesmelerinin
uygulanmasinda gorevli idari kurumlar ise sorunlarin tespit ve ¢ozii-
miinde yeterince aktif caligmamaktadir. Anilan gergevede, yerel mahke-
melerin hatali uygulamalar1 sonucunda azimsanamayacak sayida kararin
Yargitay’dan bozularak dondigi gorillmektedir. Buna mukabil, tahkim
yargilamasi, uyusmazlik alaninda uzman hakemlerce yiritildiginden
devletler 6zel hukuku hakkaniyeti de saglanabilmektedir.

Nihayetinde, Tirkiye’'nin i¢ hukukunun bir parcasi kabul ettigi
milletleraras1 6zel hukuk sozlesmelerinin, Anayasanin 90/5 maddesi-
ne uygun ve etkin bir sekilde uygulanmasi i¢in uygulayicilarin ayri bir
uzmanliga sahip olmasi gerekigi agiktir. Bu itibarla tebligde, Tiirk yarg:-
sinda karsilagilan sorunlarin ATHM ve kargilagtirmali hukuktan 6rnekler
perspektifinde daha genis olarak tartismaya agilmasi ve sorunlara ¢6ziim
onerileri gelistirilmesi planlanmaktadir.

Anahtar Kelimeler: Bilirkisi, Yargitay, Miitalda, Oncelik, Kanun
Hiikkmiinde
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Issues Encountered During the Application
of Private International Law Agreements

in Turkish Law in Accordance with

Article 90 of the Constitution

Atty. Gizem Yilmaz*

The increase in international private law relations brought along
the requirement for detailed regulations in the settlement of disputes.
In order to meet this requirement, states have taken steps such as con-
cluding bilateral and multilateral agreements or establishing a common
legislation in order to unite the substantive law rules. Thus, agreements
have become one of the sources of private law of the states and today
they have become like a special law applied in the domestic laws of the
states. In article 90/$ of the Constitution, Turkey has also accepted that
the agreements duly put into effect have the force of law and that in case
of conflict between the agreements on fundamental rights and freedoms
and the laws, the agreements will be given priority. In addition, regulating
the law to be applied on disputes regarding private law involving foreign
elements in the article 1/1 of IPCPL numbered 5718 has regulated that
private law agreements to which Turkey is a party will be implemented
with priortiy and according to article 2/1, the judge automatically apply
the rules of Turkish conflict of laws and the foreign law authorized ac-
cordingly, also may seek assistance from the parties in determining the
content of foreign law.

However, serious problems are encountered in the application
of foreign law in the Turkish judicial practice. These problems may be
legal problems such as the incorrect translation of international agree-
ments or the issue of implementing agreements in terms of unrecognized
states, it may also be related to procedural matters such as notice and
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guarantee, recognition and enforcement or material provisions to be ap-
plied to the merits of the case, which is caused entirely by errors in the
court’s practice. It can be decided directly in accordance with Turkish
law without taking into account the foreign elements of the case or the
wrongful determination of the rules to be applied to disputes which is
with foreign element may also be the case. The most general reason for
this can be expressed as the lack of knowledge and experience of local
courts in solving international private law disputes. As a matter of fact, it
is seen that among the topics in the Justice Academy, which trains judge
and prosecutor candidates, there is no training on the determination of
the law to be applied to private international law relations. The number
of experts with sufficient knowledge that courts can apply in this field is
extremely low. In addition, the courts refrain from applying to the expert
opinion of the institutions authorized by the state, the application and
research centers of the universities or the expert lecturers in the relevant
field. In the aforementioned framework, it is observed that a consider-
able number of decisions were overturned from the Supreme Court as a
result of the erroneous practices of the local courts. On the other hand,
since the arbitration proceedings are conducted by arbitrators who are
experts in the field of disputes, the private law equity of the states can
also be achieved.

Eventually, It is clear that practitioners must have a separate exper-
tise for the effective implementation of private international law agree-
ments, which is agreed the part of domestic law of Turkey, in accordance
with Article 90/5 of the Constitution. In this respect, it is planned that
the problems encountered in the Turkish judiciary will be open up for
discussion in a wider manner in the perspective of the ECHR and com-
parative law examples and to develop solutions to issues.

Keywords: Expert, Supreme Court of Appeals, Opinium, Priority,
Have the Force of Law
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Is Miicadelesinde Denge ilkesi
Baglaminda Anayasal ve Yasal
Diizenlemelerin Degerlendirilmesi

Dr. Ogr. Uyesi Esra Baskan*

Toplu is uyusmazliklarinin ¢6ziimiinde bagvurulacak ig miicadelesi
araglarinda denge/ esitlik ilkesi geregince, sosyal taraflarin esit kosullarda
miicadele edebilmesi gerekir ve kanun koyucu bu konuda gerekli yasal
diizenlemeleri yapmakla yiikiimliidiir. Diger taraftan is miicadelesi arag-
larindaki dengenin isverenin lokavta bagvurmasinin siirlandirilmasryla
saglanabilecegi kabul edilmektedir. Hukukumuzda grev ve lokavta iligskin
anayasal diizenlemelerin s6z konusu ilkeye uygun bir sekilde diizenlendi-
gi goriilmektedir. Nitekim Anayasanin 54. maddesinde grev hakk: “Toplu
is sozlesmesinin yapilmasi sirasinda, uyusmazlhik ¢tkmasi halinde isgiler grev
hakkina sahiptirler” seklinde diizenlenmigken, lokavta ayni maddenin de-
vamuinda “....isverenin lokavta basvurmasinin usul ve sartlart ile kapsam ve
istisnalar kanunla diizenlenir” hitkmiiyle yer verilmigtir. Goruldugi tizere
Anayasada lokavt i¢in grevden farkli olarak bilingli ve isabetli bir sekilde
“hak” kavrami kullanilmamugtir. Bunun anlami, grev — lokavt dengesinin
grev lehine kurulmas ve lokavta ancak savunma araci olarak bagvurula-
bilecek olmasidir. Buna paralel olarak yapilacak yasal diizenlemelerde
dengenin grev lehine kurmasi ve lokavtin saldir1 amagl kullanimina yol
agacak hiikiimlere yer verilmemesi gerekir. 6356 sayili Sendikalar ve
Toplu I Sézlesmesi Kanununda da yasal lokavtin “Toplu is sézlesmesinin
yapilmasi sirasinda uyusmazlik gikmast ve is¢i sendikasi tarafindan grev ka-
rari alinmast hdlinde bu Kanun hiikiimlerine uygun olarak yapilan lokavt”
seklinde tanimlanmasi (md.59/11), yasal lokavt kararinin grev kararinin
tebliginden itibaren altmus giin icinde alinabilecegi diizenlemesi (md.
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60/2) sdz konusu anlayisa uygun, bu baglamda isabetli diizenlemelerdir.
Buna karsilik s6z konusu kanunda yer alan baz1 diizenlemelerin lokavtin
savunma araci niteligine ve anayasaya uygun olup olmadig: tartigmalidur.
Nitekim bu nitelikteki hiitkiimlerden biri olan “grup toplu is sozlesmesine
iliskin uyusmazliklarda grev karari, uyusmazligin kapsamindaki isyerlerinin
bir kismuigin alinmis olsa dahi lokavt karart uyusmazligin kapsanmindaki bas-
ka isyerleri icin de alinabilir” hikmi Anayasa Mahkemesinin denetimine
konu olmus ve anayasaya aykir1 bulunarak iptal edilmistir'. Buna ragmen
yasada yer alan, lokavtin uygulanmasi igin grev karari alinmasinin yeterli
gorilerek grevin uygulamaya baglanmasi kosulunun aranmamasi, grevin
uygulanmasina son verilmesine ragmen lokavta devam edilebilmesine
olanak taninmas: seklindeki hitkiimlerin denge ilkesi kapsaminda isabetli
olup olmadig: degerlendirilmelidir. Bunun yani sira yine 6356 sayili Ka-
nunda yer alan, isverenin greve katilmayan veya katilmaktan vazgegen is-
cileri caligtirip caligtirmamakta serbest olduguna iliskin hiikiim (md. 64)
s0z konusu ilke baglaminda tartigmaya agiktir. Bu itibarla ¢alismamizda
is miicadelesi araglarinda denge ilkesi agiklanacak, anayasal boyutuyla
grev ve lokavt dengesi, yasal diizenlemelerin bu dengeye ve dolayisiyla
anayasaya uygunlugu tartisilacaktir.

Anahtar Kelimeler: Is Miicadelesi, Denge Ilkesi, Grev, Lokavt,
Anayasa

' AYM22.10.2014,1/161. 11.11.2015 Tarih ve 29529 sayili Resmi Gazete.
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Evaluation of Constitutional and Legislative
Regulations within the Scope of the Principle
of Balance in the Labor Struggle

Asst. Prof. Dr. Esra Baskan*

Social partners should be able to struggle under equal conditions in
the means of labor struggle to be used in the resolution of collective labor
disputes in accordance with the principle of balance/equality, and the
legislator is obliged to make the necessary legislative regulation in this
regard. In addition, it is accepted that the balance in the labor struggle
tools can be achieved by limiting the employer’s application for lock-out.
In our legal structure, it is seen that strikes and lock-outs are arranged
in accordance with the aforementioned principle in constitutional
regulations. Hence, the right to strike is regulated in Article 54 of the
Constitution as follows: “Workers have the right to strike during the collec-
tive bargaining process if a disagreement arises”, and the right to lock-out
is included in the continuation of the same article with the regulation
quoted as follows: “... and the employer’s recourse to a lock-out, the scope of,
and the exceptions to them shall be regulated by law.” As is seen, in the Con-
stitution, unlike right to strike; the term “right” was not used for lock-out
in a conscious and accurate manner. This means that the strike-lock-out
balance is established in favor of the strike and lock-out can only be ap-
plied as a means of defense. The balance should be established in favor
of the strike in the legislative regulations to be made, and there should be
no provisions that may lead to the use of lock-out for offensive purposes.
Lawful lock-out is defined in the Act No. 6356 on Trade Unions and Col-
lective Labor Agreements as follows: “Lawful lock-out means any lock-out
ordered in accordance with this law where there is a dispute in the course of
negotiations for a collective labor agreement and a decision to call a strike has
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been taken by the workers’ trade union” (Art. 59/11), and regulations have
been made regarding the provision that legal lock-out decision can be
taken within sixty working days of the date on which the decision to call a
strike is communicated (Art. 60/2). These regulations are in accordance
with the aforementioned understanding and accurate in this regard. On
the other hand, it is controversial whether some of the regulations in the
aforementioned act are compatible with the defensive nature of the lock-
out and the constitution itself. Hence, the provision of such nature stated
as “With respect to the decision to call a strike for disputes regarding group
collective labor agreements, even if this decision has been taken for some of
the workplaces that are within the scope of this dispute, the decision to order
a lock-out may be taken for other workplaces within the scope of the dispute”,
was subject to the supervision of the Constitutional Court and was an-
nulled as unconstitutional®. Notwithstanding, the provision in the act
such as not seeking the condition of starting the strike by considering the
decision to strike sufficient for the implementation of the lockout, and
allowing the lockout to be continued despite the end of the strike should
be evaluated in terms of the principle of balance. On the other hand, the
provision regarding the fact that the employer shall be free to employ or
not to employ the workers who are participating to the strike (Art. 64)
is disputable. In this respect, principle of balance in the means of labor
struggle will be explained, the balance of strike and lock-out with their
constitutional dimension, and the conformity of legislative regulations
to this balance, and therefore to the constitution will be discussed in our

paper.

Keywords: Labor Struggle, Principle of Balance, Strike, Lock-Out,
Constitution
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Tiirk is Hukukunda Ara Dinlenmesi

Dr. Ogr. Uyesi Emre Ertan*

Tirkiye Cumhuriyeti Anayasasi'nin ‘Calisma sartlar1 ve dinlenme
hakki” baglikli 50. maddesinde dinlenmenin galisanlarin hakki oldugu
vurgulandiktan sonra ticretli hafta ve bayram tatili ile tcretli yillik izin
haklar1 ve sartlarinin kanunla diizenlenecegi ifade edilmistir. Boylece
ozellikle is saghig ve giivenligini ilgilendiren dinlenme hakk: giivence
altina alinarak ticretli hafta tatili ve bayram tatiliyle ticretli yillik izin hak
ve kogullarini diizenleme konusunda yasa koyucuya 6dev yiiklenmistir.
Bununla birlikte, anayasal dinlenme hakkinin salt hafta ve bayram tatil-
leri ve yillik ticretli izinle sinirh tutuldugunu iddia etmek dogru bir yak-
lagim olmayacaktir. Dinlenme hakki, hafta tatilleri ve bayram tatilleriyle
yillik ticretli iznin yaninda ara dinlenmesini de kapsamaktadir. Gergekten
is¢inin giinlitk calisma siiresi boyunca yeme ve igme gibi en dogal gerek-
sinimlerini kargilamadan veya hi¢ dinlenmeden kesintisiz ¢aligmas: din-
lenme hakkiyla bagdagsmayacaktir. Ote yandan ise giris saatinden ise ¢ikis
saatine kadar dinlenmeden araliksiz i goren is¢inin dikkatinin dagilacag:
ve boyle bir durumun is kazasina dahi yol agabilecegi ortadadir. $u halde
isciye hafta tatili ve bayram tatiliyle yillik ticretli izin haklarinin yani sira
ara dinlenme hakkinin taninmasi Anayasa'nin bir geregidir.

4857 sayih Is Kanunu'nun 68. maddesi, iscilere giinliik calisma
stiresinin ortalama bir zamaninda ara dinlenmesi verilmesini zorunlu
kilmaktadur. Yasal diizenleme, ara dinlenme siiresini giinliik ¢alisma sii-
resinin uzunluguyla orantili bir bicimde belirlemis olup, giinlikk ¢caliyma
siiresi uzadikea ara dinlenmesi siiresi de uzamaktadir. Buna gore, giinlilk
caligma siiresinin ortalama bir zamaninda o yerin gelenekleri ve isin ge-
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regine gore ayarlanmak suretiyle iscilere dort saat veya daha kisa siireli
islerde on bes dakika, dort saatten fazla ve yedi buguk saate kadar (yedi
buguk saat dahil) siireli islerde yarim saat, yedi buguk saatten fazla siireli
islerde bir saat ara dinlenmesi verilmesi zorunludur. Ayn1 maddede, din-
lenme siirelerinin nispi emredici nitelik tagidig1 ve araliksiz kullanilmas:
gerektigi belirtilmektedir. Ote yandan, ara dinlenme siirelerinin igyerin-
de iscilere ayni1 veya degisik saatlerde kullandirilabilecegi ve bu siirelerin
calisma siiresinden sayilmayacagi kurala baglanmustir. Ne var ki isgilere
ara dinlenmesi kullandirilmamasi veya eksik kullandirilmasi ¢alisma ya-
saminda sik¢a kargilagilan bir olgudur. Bu baglamda, ara dinlenmesi yargi
kararlarina da konu olmaktadir.

Anahtar Kelimeler: Caligma Sartlari, Dinlenme Hakks, Is Saglig ve
Giivenligi, Guinlitk Caligma Stiresi, Ara Dinlenmesi
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Rest Break in the Turkish Labour Law

Asst. Prof. Dr. Emre Ertan*

After emphasizing the right to rest of the employeess Article S0
of the Turkish Constitution entitled “Working conditions and right to
rest and leisure’ stiputales that the rights and conditions relating to paid
weekends and holidays, together with paid annual leave, shall be regu-
lated by law. Thus, the right to rest which concerns occupational health
and safety, has been guaranteed and the legislator has been tasked with
regulating the rights and conditions of weekends and public holidays
as well as paid annual leave. However, it would not be correct to claim
that the constitutional right to rest is limited to weekends and public
holidays as well as annual paid leave. The right to rest includes weekends
and public holidays, as well as rest breaks along with annual paid leave.
Indeed, uninterrupted work without satisfying the ordinary needs of the
employee such as to eat and drink during the daily working period or
without any rest will not be compatible with the right to rest. On the oth-
er hand, it is obvious that the employee who works continuously during
the whole working day will be distracted and such a situation may even
lead to an occupational accident. In this case, granting the employee the
right to rest break beside the rigths to paid weekend and public holidays,
together with paid annual leave is a requirement of the Constitution.

Article 68 of the Labour Act (No0:4857) states that employees shall
be allowed a rest break approximately in the middle of the working day.
The regulation determines the duration of the rest break in proportion
to the length of the daily working period, and the longer the daily work-
ing time, the longer the rest period. Accordingly, employees shall be al-
lowed a rest break approximately in the middle of the working day fixed
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with due regard to the customs of the area and to the requirements of
the work; fifteen minutes, when the work lasts four hours or less, half an
hour, when the work lasts longer than four hours and up to seven and
a half hours (seven and a half included), one hour, when the work lasts
more than seven and a half hours. In the same article, it is stated that the
rest breaks are relatively imperative and the full period must be allowed
at each break. On the other hand, it is stipulated that the breaks may be
taken at the same or varying times by the employees at the establishment
and they shall not be reckoned as part of the working time. However, it
is a common phenomenon in working life that the employees are not
allowed to take rest breaks or use them incompletely. In this context, rest
breaks are also subject to judicial decisions.

Keywords: Working Conditions, Right to Rest, Occupational
Health and Safety, Daily Working Period, Rest Break



Tiirk Hukukunda Grev Hakkinin Sinirlar:

Dr. Ogr. Uyesi Canan Erdogan*

Anayasa m.54’te “Grev Hakk: ve Lokavt” baghg: altinda iscilerin
grev hakk: hitkiim altina alinmugtir. Belirtilen diizenlemeye gore, “Toplu
is sozlesmesinin yapilmasi sirasinda, uyusmazlhik ¢tkmasi halinde isgiler grev
hakkina sahiptirler”. Goruldugu gibi greve yalmizca toplu is sozlesmesi
yapilmasi agamasinda bagvurulabilir. Ayrica diizenlemeden anlagildig
tizere grev hakki, sadece iscilere taninmis olup kamu gérevlilerine tanin-
mamistir. Anayasanin ilgili maddesinde grev hakkinin kullanilmasinin
usul ve seklinin kanunla diizenlenecegi belirtilmis ve hak ayrintili olarak
6356 sayili Sendikalar ve Toplu Is Sézlesmesi Kanunu'nda (STISK) dii-
zenlenmistir. STISK m.58’te kanuni olan ve olmayan grev tanimlanmustr.

Grev hakki sadece ulusal kaynaklarda degil ayn1 zamanda birgok
ILO, Avrupa Hukuku ve Birlesmis Milletler metinlerinde de giivence alti-
na alinmis ve hangi hallerde hakkin sinirlandirilabilecegi diizenlenmistir.

Grev hakki her ne kadar Anayasal bir hak olsa da, 6356 sayil1 Sendi-
kalar ve Toplu Is Sézlesmesi Kanunu'nda hakka iligkin bir¢ok sinirlama
getirilmistir. Ilk olarak, baz1 is ve igyerlerinde siirekli ve gegici grev ya-
saklar1 diizenlenmistir (m.62). Ayrica yetkili sendika tarafindan bir grev
karar1 alindiginda, grev karar1 alinan isyerinde galisan isgilere talepleri so-
nucunda grev oylamasina gidilmesi imkéani taninmigtir. Bu imkann kul-
lanilmas: sonucunda greve bagvurulmamasmna karar verilebilir (m.61).
Bagka bir diizenlemeye gore de bazi durumlarda karar verilmis bir grev
Cumbhurbagkani tarafindan ertelenebilir (m.63). Sayilan bu hallerde ta-
raflar artik grev yoluna bagvuramazlar. Taraflar uyusmazhigin ¢6ziimii i¢in
Yiiksek Hakem Kurulu’na basvurmak zorundadirlar (m.51).
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Isbu teblig kapsaminda 6356 sayili Sendikalar ve Toplu I Sozles-
mesi Kanunu getirilen sinirlamalarin Anayasal bir hak olan grev hakkinin
o6ziine uygun olup olmadig1 sorusu cevaplanmaya galigilacaktir. Bunun
i¢in de oncelikle grev hakki kavrami ve hakkin tarihgesi ele alinacaktir.
Sonrasinda grev hakkina iligkin ulusal ve uluslararasi diizenlemelere degi-
nilecektir. Ardindan hukukumuzdaki doktrin goriisleri gcergevesinde grev
hakkinin sinirlarindan bahsedilecektir.

Anahtar Kelimeler: Grev, Grev Hakki, Toplu Is Sézlesmesi, Isci
Sendikasi, Grev Hakkinin Sinirlari
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The Limits of Right to Strike in Turkish Law

Asst. Prof. Dr. Canan Erdogan*

Workers’ right to strike is regulated in Article 54 of the Constitu-
tion titled “Right to Strike, and Lockout”. According to mentioned article
“Workers have the right to strike during the collective bargaining process if a
disagreement arises”. As it has been pointed out, the strike can only be ap-
plied at the stage of collective bargaining. In addition, the right to strike
is only granted to workers and not to civil servants. It is also stated in
Article 54 of the Constitution that the procedure and method of using
the right to strike will be regulated by law and the right is regulated in
detail in the Law No. 6356 on Trade Unions and Collective Agreement
Law. In Article 58 of Trade Unions and Collective Agreement Law, legal
and unlawful strike are defined.

The right to strike is guaranteed not only in national sources, but
also in many ILO, European Law and United Nations texts. The situa-
tions in which the right can be restricted are regulated as well.

Although the right to strike is a Constitutional right, many restric-
tions have been introduced in the Law No. 6356. First of all, permanent
and temporary strike bans for some jobs and workplaces are regulated
(Art. 62). Furthermore, when a strike decision was taken by the autho-
rized union, the workers have the right to call a strike vote. As a result of
using this opportunity, it may be decided not to apply strike (Art.61).
According to another regulation, in some cases a decided strike can be
postponed by the President (Art.63). In these cases, the parties can no
longer apply to strike and they must apply to the Supreme Arbitration
Board for the resolution of the dispute (Art.51).
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Within the scope of this communique, the question of whether
the restrictions imposed by the Law No. 6356 on Trade Unions and
Collective Bargaining are in accordance with the essence of the right
to strike, which is a constitutional right, will be tried to be answered. In
this context, first, the concept of the right to strike and its history will be
discussed. Afterwards, national and international regulations regarding
the right to strike will be analyzed. Then, the limits of the right to strike
will be debated within the framework of doctrine views in Turkish law.

Keywords: Strike, Right to Strike, Collective Agreement, Labor
Union, Limits of Right to Strike



Nakdi Ucret Destegi Diizenlemesinin
Anayasa’nin Sosyal Devlet ve Esitlik
Ilkeleri Cercevesinde Degerlendirilmesi

Ar. Gor. Dr. Eda Karag¢op*

Tim diinyada oldugu gibi iilkemizde de Covid-19 pandemisi siire-
cinin ¢aliyma hayatindaki olumsuz etkilerini en aza indirgemek i¢in is ve
sosyal giivenlik mevzuatinda degisiklikler yapilmistir. Bu degisikliklerden
biri de ig sozlesmesinin igveren tarafindan feshine ve fesih diginda sona
ermesine iliskin getirilen sinirlamadir. Mevzuatla igverenin fesih hakki
sinirlanirken bu siirecte igverenin isciyi tek tarafh olarak kismen veya
tamamen tcretsiz izne ¢ikarabilmesine imkan taninmistir. Uygulamada
“pandemi ticretsiz izni” olarak da adlandirilan bu ticretsiz izin dénemin-
de isciye issizlik sigortasi fonundan nakdi ticret destegi yapilmasi 4447
sayili Igsizlik Sigortas1 Kanunu'nda diizenlenmistir. Ayrica salgin nede-
niyle isini kaybedip igsizlik sigortasindan yararlanamayan ve herhangi bir
sosyal giivenlik kurulusundan yaghlik aylig1 almayan iscilere de Devlet ta-
rafindan ayni sekilde nakdi ticret desteginin yapilmasi 6ngoriilmektedir.
Nakdi ticret destegi Anayasa'da yer alan Tiirkiye Cumhuriyeti'nin sosyal
devlet niteligi ile dogrudan ilgili olup ¢alisma hayatinda hem is¢i hem de
igverenlerin Devlet tarafindan desteklenmesi agisindan 6nemlidir. Ancak
diizenleme destekten yararlanma kogullar1 bakimindan Anayasa’nin esit-
lik ilkesine aykirilik olusturan bazi durumlarin ortaya ¢ikmasina da sebep
olmaktadur. Zira nakdi ticret desteginden ancak is s6zlesmesi 15.03.2020
tarihinden sonra feshedilen, igsizlik 6deneginden yaralanamayan ve
herhangi bir sosyal giivenlik kurulusundan yaglilik ayligi almayanlar ile
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fesih sinirlamasi dolayisiyla pandemi ticretsiz izne ayrilanlar ancak ilgili
mevzuatta belirlenen kogullarin varliginda yararlanabilmektedir.

Calismayla nakdi ticret destegine iligkin diizenlemenin Anayasa’nin
sosyal devlet ilkesi ve esitlik ilkelerine uygunlugu agisindan degerlendi-
rilmesi ve uygulamada dogurdugu sorunlarin ayrintili olarak incelenmesi
hedeflenmistir.

Anahtar Kelimeler: Covid-19 Pandemisi, Ucretsiz Izin, Nakdi Uc-
ret Destegi, Sosyal Devlet Ilkesi, Esitlik Ilkesi
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Evaluation of the Cash Wage Payment Regulation
Within the Framework of the Constitution’s
Social State and Equality Principles

Res. Asst. Dr. Eda Kara¢op”

In our country, like as in all over the world, many changes have been
made in labour and social security legislation which aimed to minimize
the negative effects of Covid-19 Pandemic in the working life. One of
these legal regulations is the limitation imposed on the termination of the
employee’s employment contract. It has been given employer the oppor-
tunity to send employee partially or completely unpaid leave unilaterally
during the termination restriction process. In this unpaid leave period,
which is called “pandemic unpaid leave” in practice, it is regulated by
Unemployment Insurance Code numbered 4447 that the employee will
be entitled to a cash wage payment which will be paid from the unem-
ployment insurance fund. In addition, it is stated that the State will also
provide cash wage payment to employees who lose their jobs because of
the Covid-19 pandemic and cannot benefit from unemployment insur-
ance and also cannot receive an old-age pension from any social security
institution. Cash wage payment is directly related to the principal of So-
cial State determined in the Constitution of the Republic of Turkey and
also it is important for both employees and employers by the means of
Government support. However, the regulation causes some situations
against the principle of equality of the Constitution because of the con-
ditions regulated to benefit from the cash wage payment. As described
in law that only an employee whose employment contract is terminated
after 15.03.2020, cannot benefit from unemployment insurance and also
cannot receive old-age pension from any social security institution will
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benefit from cash wage payment. Also an employee who is in unpaid
leave period due to the termination restriction will be entitled to cash
wage payment under certain conditions.

This study aims to evaluate the regulation regarding cash wage pay-
ment in terms of compliance with the Social State principle and equal-
ity principle of the Constitution and to examine in detail the problems
caused by this regulation in practice.

Keywords: Covid-19 Pandemic, Unpaid Leave, Cash Wage Pay-
ment, Social State Principle, Principal of Equality



